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{EM] What we will learn?

O Determination of delays

¢ Skills required for designer (AE) /CM related to delays analysis
» Sources of delay analysis

» AACE International Recommended Practice No. 29R-03
» SCL Protocol

L Delay Protocol

» Delay and disruption

» 22 Core Principles

» Sample of contract provisions

pes of construction delays

» Critical vs. non-critical

Excusable

Non-excusable

Compensable vs. non-compensable

Sample of contract provisions

O Some of main reasons leading to the submission of claims
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STEP #1
@ Does the claim comply with
= contractual conditions?

{
Non-Compliance

STEP #2

STEP #3
A Is the delay critical?

YES (/)

A Critical
STEP #4

@;j{ 0] WATTET [L

({% Determine if the delay
is compensable

h 4 h 4 b4 N

NO‘-L}-‘

(/) Claim Rejected
i
gﬁ\;ﬂ Non-Compensable |l (1/: Compensable

Determine
Compensation

STEP #5




0595 39 Sl S U 5IUT polor aiyl 3
5013,158 085 51 &l il 3IUT saonio

A Determination of delays

Do not start up by already saying who is responsible!
First and foremost: Determine when the delays occur and where the
critical path delays.

0 Key practices:
=) Careful planning and preparation
=) Careful review
===) Accurate reporting and updating

Garbage In Is Garbage Out '

By: Alavipour, PhD, PMP, CMIT www.dralavipour.com .ol glodly g 553 & yguo 5o ko Go8 SIlao 53 D
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A Determination of delays
ACEMI

O Analyze the contract

> What it says about delays?
¢ How are you supposed to document?
* What type of analysis do you need to provide?

* What it says about weather, how do you implement that into the contract, etc?

By: Alavipour, PhD, PMP, CMIT WwWw.dralavipour.com el glodl gusw 558 & yguo 4o Liad G99 dlao ;55 6
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{EM] Skills required for Designer (AE) / CM related to delay analysis

The Royal Brompton Hospital NHS v Watkins Gray International (UK) (2000)
identified that architect needs three basic skills:
1. Construction knowledge
2. Understanding of programming techniques
¢ (schedule, plan, delay analysis methods, etc.)
3. Contractual awareness
¢ The architect must understand the relevant contractual provisions and be up-

to-date on decided cases.

{ Claims are inevitable on most large-scale construction projects J

obcCcC
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A Sources of delay analysis
ACEMI

O Three primary sources:

1. International Recommended Practice No. 29R-03 (2011)

*» American Association of Cost Engineering (AACE) International
2. SCL Delay Protocol (2"d Edition published in Feb 2017)

¢ Society of Construction Law Delay and Disruption Protocol
3. ASCE Schedule Delay Analysis (15t Edition published in 2017)

1. American Society of Civil Engineers
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A Sources of delay analysis
ACEMI

ASCE STANDARD

\
]

AMSI/ASCE/CI

67-17

Schedule Delay

FORENSIC SCHEDULE ANALYSIS g% Analysis

o, . et

“RucnO” 2019 CUMAA

SOCIETY OF
CONSTRUCTION LAW
DELAY AND DISRUPTION
PROTOCOL

2nd edition
February 2017
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A Sources of delay analysis
ACEMI

B L

T R R R P L e S

R

OoDCC
By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .cewl gilodl guceo ;53 & y900 50 Lo 399 Jlao ;53 10



/& Sources of delay analysis

el immn e asle b g ple al i nas  iis s g silial G 5ia
BT - EREA PP

Mgl 2R

JUg Exe e 078-600-282-290-1 :

L

Society of construction law delay and disruption protocol2 nd ed, : Ll 5l gie
2017.

il 838 bl o Lpad gala oy ges s bl Saas by i WE ala ISR
[P P LY BT T P

Construction confracts

ol sha y fail g o plat y cmia — golilaal

Construction industry == Law and legislation

S e = Splad y cais == g5l
Construction industry — Management
Lo sk o s

Project management

RERTETE | L ENTPE TR S P
B el §ghe el

[Society of Construction Law) UK -
Elat Jpie gl i MW s ga
asle Sdla S puie el A g
MK

AAY ¢

LR TR LV

el S s e forea S L Bl 5 e el sl g aals S

ol alo g Slgie

PR LA

soallh slas i,
S

Lt it S g
bl

bl
A

sy il dealld
8580 it
wa bl i
TP RS
oy i Al
088 guis 0ay
L (g uls 8,

ol bt o et

Lad il ) sledibal

« g g p3lin JSg
Y P L PTTRE S i V-E e
e e
3 olaal gsfa sl S Ml deuiu ge
244 ple Cilos Cut yads § (ceusigs dunga
Afals ol jLESs]: udl
A s ..:;.;..'T.Q__t:n.\_’l g ‘qﬂ_:s
A T ladk
Dh,:«. 'f"". Y :Cﬂ:lﬁ
AVA—F 4 o —TAY-Y3. - ...‘.i.l.L.tn

By: Alavipour, PhD, PMP, CMIT

www.dralavipour.com

0595 39 SISl 3IUT zoler wisl 48
$o18,1 48 oSS 51 Ol s ).JLJ oo

CIET
RN
2 3
Al
%Ucr‘p

»

» 4,
(27
CJL:‘Z WLl i o
O A

PSP ar St S
1 e

ODCC

sl ooy gt 55 5900 50 s g dlan 555 11



0595 3 Wl sl LI gol> w48

$o18,1 48 oSS 51 Ol s ).JLJ oo
A Sources of delay analysis
ACEMI
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A Sources of delay analysis
ACEMI
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{EM] AACE International Recommended Practice No. 29R-03

U Forensic schedule analysis
¢ Published in 2011.

* The purpose is to provide a unifying reference of basic technical principles and
guidelines for the application of critical path method (CPM) scheduling in
forensic schedule analysis.

* The RP discusses certain methods of schedule delay analysis, irrespective of
whether these methods have been deemed acceptable or unacceptable by
courts or government boards in various countries around the globe.

 This RP is not intended to establish a standard of practice, nor is it intended to
be a prescriptive document applied without exception.

“* While the recommended protocols are intended to aid the practitioner in
creating a competent work product it may, in some cases, require additional or

fewer steps. .,

obcCcC
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‘A SCL Delay Protocol

O 2nd edition published in 2017
U Published by the Society of Construction Law (UK)

L The purpose is to provide guidance on common delay and disruption when one
party wishes to:
1. Recover an extension of time (EOT)
2. Compensation for the additional time spend and additional resources used
U The purpose is to avoid unnecessary disputes
O Focus is to provide practical and principled guidance on issues that can be applied
in relation to all projects to:
1. Avoid disputes

2. Limit the costs of disputes if disputes are unavoidable

By: Alavipour, PhD, PMP, CMIT wWww.dralavipour.com el gilody b ;53 & yguo 50 Lo 398 dlao ;53 19
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A SCL Delay Protocol
ACEMI

O Protocol identifies various options, leaving people to choose based on their needs

(e.g., complexity of project, nature of the project, etc.)
QO Itis not the contract document, nor the international law.
O This guidance is intended to be generally applicable to any contract.
O Itis only a good practice, not best practice.
O Users of the Protocol should apply its recommendations with common sense.

The Protocol is intended to be a balanced document, reflecting equally the intere'

of all parties to the construction process. obcce

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl guceo ;55 & 900 50 Lo 398 Jlao ;55 16
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ACEMI

O Structure of the 219 edition

(a)
(b)

()
(d)

(e

®

Core Pninciples: a summary of the 22 Core Principles:

Guidance Part A: an overview of delay. disruption and acceleration
concepts:

Guidance Part B: gmidance on each of the 22 Core Principles;
Guidance Part C: guidance on other financial heads of claim that often

arise i the context of delay and disruption:

Appendix A: defimtions and glossary for both defined terms in the
Protocol and terms commonly used 1 relation to delay and disruption:

and
Appendix B: lists of the typical records within each of the six

categornies of records relevant to delay and disruption identified in the
guidance to Core Principle 1.

By: Alavipour, PhD, PMP, CMIT wWww.dralavipour.com .ol gilody gudo ;53 & yguo 50 Lo 398 dlao ;53 17
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/h SCL Delay Protocol — Delay and disruption

O The construction industry often associates delay and disruption.

L While they are both effects of events,
1. Impacts on the works are different,

2. Events may be governed by separate provisions of the contract and governing
law,
3. They may require different types of substantiation and

4. They will lead to different remedies.
¢ Having said that, the monetary consequences of delay and disruption may

overlap and, further,
delay can lead to disruption and,

vice versa, disruption can lead to delay. .’

ODCC

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl guceo ;55 < y9m0 50 Lo 398 Jlao ;53 19
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A SCL Delay Protocol — Delay

QO Inreferring to ‘delay’, the Protocol is concerned with time —

work activities taking longer than planned.

O In large part, the focus is on delay to the completion of the works —

In other words, critical delay.

L Hence, ‘delay’ is concerned with an analysis of time.

s This type of analysis is necessary to support an Extension of

Time (EOT) claim by the Contractor.

extension of time (EOT)

Additional time granted to the Contractor to provide an extended contractual time

period or date by which work 1s to be, or should be completed and to reheve 1t from

liability for damages for delay (usually hquidated damages). '

ODCC

By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .cewl gilodl guceo 53 & y900 50 Lo 398 Jlao ;53 20




0595 39 SISl 3IUT zoler wisl 48
$o18,1 48 oSS 51 Ol s ).JLJ oo

A SCL Delay Protocol — Delay

delay event
An event or cause of delay, which may be either an Employer Risk Event or a

Contractor Risk Event.

Delay to Completion
[n common usage, this expression may mean either delay to the date when the

contractor planned to complete its works, or a delay to the contract completion date.
The Protocol uses the expressions Employer Delay to Completion and Contractor
Delay to Completion, both of which mean delay to a contract completion date - see

their defimtions.

Delay to Progress
[n the Protocol, this means a delay which will merely cause delay to the Contractor’s

progress without causing a contract completion date not to be met. It 1s erther an
Employer Delay to Progress or a Contractor Delay to Progress.

By: Alavipour, PhD, PMP, CMIT wWww.dralavipour.com el gled guw 353 &yguo 30 Lo 399 ko 573
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A SCL Delay Protocol — Delay

Contractor Delay

Expression commonly used to describe any delay caused by a Contractor Risk Event.
The Protocol distinguishes between: Contractor Delay to Progress which 1s a delay
which will merely cause delay to the Contractor’s progress without causing a contract
completion date not to be met: and Contractor Delay to Completion which 1s a delay
which will cause a contract completion date not to be met.

Contractor Delay to Completion
See Contractor Delay.

Contractor Delay to Progress
See Contractor Delay.

Contractor Risk Event
An event or cause of delay or disruption which under the contract 1s at the nisk and
responsibility of the Contractor.

Employer Risk Event

An event or cause of delay or disruption which under the contract is at the risk and
responsibility of the Employer.

By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .cewl gilodl guceo ;53 & 900 50 Lo 390 Ao ;53 22
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A SCL Delay Protocol — Delay

[ Does it relate to cost? ]

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl guceo ;55 & 900 50 Lo 398 o ;53 23
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A SCL Delay Protocol — Delay

O Of course, time means money.

O Typical monetary claims by a Contractor

that are dependent upon an analysis of time (i.e. a delay analysis)

are as follows (subject to the terms of the contract and depending on the
specific circumstances):

a) Relief from LDs (with the inverse claim by an employer for LDs);

b) Compensation for time-related costs; and

c) If the contractor has taken acceleration steps in an attempt to

mitigate the delay, compensation for those steps.

By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .cewl gilodl gudeo ;53 & y9m0 50 Led 398 Ao ,53 24
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A SCL Delay Protocol — Delay
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A SCL Delay Protocol — Delay
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A SCL Delay Protocol — Delay

compensable event
Expression sometimes used to describe what in the Protocol 1s an Employer Risk Event

in respect of which the Contractor 1s entitled to compensation.

compensation
The recovery or payment of money for work done or time taken up whether by way of

valuation. loss and/or expense or damages.

By: Alavipour, PhD, PMP, CMIT wWww.dralavipour.com .l glodl g ;55 @y 50 Lo Ggd Jlao ;53 27
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A SCL Delay Protocol — Disruption

O In referring to ‘disruption’,

the Protocol is concerned with disturbance, hindrance or interruption to a

Contractor’s normal working methodes,
resulting in lower productivity or efficiency in the execution of

particular work activities.

[ When it occurs? ]

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl guceo 53 & 900 50 Lo 390 Jlao ;53 28
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/& SCL Delay Protocol — Disruption

O If the Contractor is prevented from
following what was its reasonable plan at the time of entering into the

contract for carrying out the works or a part of them (i.e. it is disrupted),

the likelihood is that
1. Its resources will accomplish a lower productivity rate than

planned on the impacted work activities such that,

2. Overall, those work activities will cost more to complete and

3. The contractor’s profitability will be lower than anticipated.

[ Disruption could lead to... ]

By: Alavipour, PhD, PMP, CMIT wWww.dralavipour.com el gled guw 353 &yguo 30 Lo 399 ko 573
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A SCL Delay Protocol — Disruption

L Work that is carried out with a lower than reasonably anticipated productivity rate (i.e.

which is disrupted) will lead to:
(a) activity delay; or
(b) the need for acceleration, such as increasing resources, work faces or working
hours, to avoid activity delay; or
(c) A combination of both — and therefore, in each case, loss and expense.

“ Hence, ‘disruption’ is concerned with an analysis of the productivity

of work activities,

irrespective of whether those activities are on the

critical path to completion of the works.

OoDCC
By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl guceo ;53 & 900 50 Lo 399 Jlao ;53 30
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/h SCL Delay Protocol — Delay and Disruption

O Delay and disruption are inherently interrelated.

O Aloss of productivity (i.e. disruption) can lead to delay and,
if the impacted activities are on the critical path, that can be critical delay.
¢ Hence, the Contractor may rely upon a disruption analysis to

support a critical delay claim in addition to its delay analysis.
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U There are 22 core principles in SCL Protocol

1.

B whno

Programme and records

Purpose of extension of time (EOT)

Contractual procedure requirements

Do not ‘wait and see’ regarding impact of delay events (contemporaneous
analysis)

Procedure for granting EOT

Effect of delay

Incremental review of EOT

Float as it relates to time

Identification of float

. Concurrent delay — effect on entitlement to EOT

. Analysis time — distant from the delay event

. Link between EOT and compensation

. Early completion as it relates to compensation

. Concurrent delay — effect on entitlement to compensation for prolongation
. Mitigation of delay and mitigation of loss

ODCC
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A SCL Delay Protocol — Core principles

U There are 22 core principles in SCL Protocol
16. Acceleration
17. Global claims
18. Disruption claims
19. Valuation of variations
20. Basis of calculation of compensation for prolongation
21. Relevance of tender allowance
22. Period for evaluation of compensation

OoDCC
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0 Contracting parties should reach a clear agreement on

1.
2.

O The programme should be updated to record: /

\/
0’0

\/
0’0

\/
0’0

\/
0’0

\/
0’0

o

*

The type of records to be kept and

Allocation of the necessary resources to meet that agreement

Your contract should include

procedures for all of these
Variations, records

Actual progress,

Change of logic,
WE WOULD REVIEW LATER

Methods and sequences,

Mitigation or acceleration measures and

Any EOTs granted

The programme means “‘schedule” in SCL Protocol. .'
OoDCC
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/4& SCL Delay Protocol — CP 2: Purpose of EOT

[ The benefit of an EOT to the contractor is to:

** Relieve him/her of liability for damages for delay (usually liquidated damages).

v LDs means liquidated damages in SCL Protocol.

O The benefit of an EOT for the employer (owner) is that
1. It establishes a new contract completion date.
2. It prevents time for completion of the works becoming “at large.”
3. It allows for coordination / planning of its own activities, such as training

operational staff.

Contracts should separate EOT provisions
from Compensation provisions

X

OoDCC
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A SCL Delay Protocol — CP 3: Contractual procedural requirements

U Contractual procedural requirements such as contractor’s obligations relating to:

¢ Notices (e.g., change orders issued from Owner)
¢ Time (substantial completion, final completion, submissions, etc.)
¢ Proof and assessment to delay events

<+ Etc.

Contracts should include provisions
related to contractor’s obligation

obcCcC
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A SCL Delay Protocol — CP 3: Contractual procedural requirements

U Most if not all the standard forms of contract contain obligations on the part of

contractor to give notice to the CA (AE) as soon as an Employer Risk Event occurs
that the contractor considers entitles it to an EOT.

1. Some require notice of the occurrence of Employer Risk Event irrespective of

whether it is likely to affect the contract completion date.

v" Delays occurred, but we do not know whether it affects the completion date.

2. Some require notice of all event that adversely affect progress irrespective of

liability or consequence.

v All events, whether occurs or is going to occur. It affected or may affect.

In some standard form these notices are
pre-conditions to entitlement

OoDCC
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4 3 SCL Delay Protocol — CP 4: Contemporaneous analysis

U Do not “wait and see” regarding impact of delay events (contemporaneous analysis)

L The contractor potentially will be entitled to an EOT only for those events or causes of
delay in respect of which the employer (owner) has assumed risk and responsibility

that impact the critical path.

s “Employer Risk Events” is an event or cause of delay or disruption which under

the contract is at the risk and responsibility of the Employer.

L Each EOT application should be assessed as soon as possible, not later than one

month after it has been received.

BT

ODCC
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A SCL Delay Protocol — CP 4: Contemporaneous analysis

O A “‘wait and see’ approach to assessing EOT is discouraged.

1. This allows appropriate mitigation measures to be considered by the project
participants so as to limit the impact of the delay event.

2. It also provides the Employer and the Contractor with clarity around the contract

completion date so that they can understand their risks and obligations and act

accordingly.

What is the responsibility of CM or CA here?

obcCcC
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4 3 SCL Delay Protocol — CP 4: Contemporaneous analysis

[ One of the key responsibilities of the CM is to

advise the owner regarding the impact of change orders on contract completion

dates and other milestone dates.

¢ Like the cost estimates prepared for change orders,

such analysis can provide the owner with a forward looking analysis

of the estimated time impact due to change orders.

Time extensions should be given when due and should not be
withheld to the end of the project.

Change orders should address both the cost and the time extensions due as a result of the

" Contracts should include provisions as to how the contractor should
perform contemporaneous analysis

 WEWILLTALK MORE IN DEPTH LATER IN NEXT SESSIONS

obcCcC
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U Employer Risk Event should be predicted to the extent it is possible using CP 4.

U The analysis should start before a position of considering whether the contractor is
liable for liquidated damages or relieved from it (CP 4).

¢ This assessment should be based upon an appropriate delay analysis

O If Employer Risk Event impacts the critical path of the works and thus extends the

contract completion date, the procedure for granting EOT defines how extension of

time should be given to the contractor.

Contracts should include provisions as to what
procedure should be used if EOT needs to be granted '
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O If CA (AE) does not make a determination of the EOT entitlement when EOT is in

fact due, there is a danger that the EOT mechanism may fail,

leaving the contractor only obliged to finish the work within a reasonable time.

/ For this reason, construction contracts should contain provisions
entitling the CA (AE) to determine an EOT,
even if

contractor has not applied for one, or has applied with insufficient

K information.

~
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A SCL Delay Protocol — CP 5: Procedure for granting EOT

0 An EOT clause should be drafted properly.

* Wording such as “any other special circumstances” is general and will be
dismissed by many courts.
% Such an EOT clause should also explain the consequences of the contractor’s

failure to comply with any procedural requirements in applying for an EOT.

U This procedure and the process to predict whether the Employer Risk Event results

in granting EOT to the contractor needs to consider CP 8 (float ownership).
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/4& SCL Delay Protocol — CP 6: Effect of delay

O Employer should not wait until

“ Employer Risk Event starting to effect contractor’s progress or
“ What is the full effect of Employer Risk Event on contractor progress or

“ Whether the contractor actually needs the EOT

O Employer should grant EOT if CP 4 (contemporaneous analysis) proves the

extension is the result of Employer’s action.

O The CA (AE) should not wait to see if the contractor actually needs the EOT.

Contracts should include provisions of when the EOT is granted.
End of project? When the effect started to impact?

obcCcC
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A SCL Delay Protocol — CP 7: Incremental review of EOT

0 Sometimes the full effect of an Employer Risk Event cannot be predicted with

certainty at the time of initial assessment.
¢ Itis recommended to grant an EOT and review and assess at later intervals.
v The EOT should be considered by the CA at intervals
as the actual impact of the Employer Risk Event reveals and
EOT increased
but not decreased,
unless there are express contract terms permitting

this

[ Why increase and not decrease?

obcCcC
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A SCL Delay Protocol — CP 7: Incremental review of EOT

Time impact analysis in two cases:

1. Update schedule exactly before a change order
** No decrease
¢ May increase because of other Employer’s delays
2. Update schedule distant from a change order
* May decrease because of contractor’s delay occurred before a change order
v" Solution is to consider that delays concurrent based on “functional theory”

¢ May increase because of other Employer’s delays
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A SCL Delay Protocol — CP 7: Incremental review of EOT

EMI

0 CA (AE) should bear in mind that it is allowable to deal with EOT incrementally.

< HOW? It will be defined in CP 4 later in next sessions.

IMPORTANT NOTE:

CA (AE) should not use this approach to “wait and see” the outcome.

This allows the contractor to replan the works to completion

- Contracts should include provisions as to how review should be =
continued
iIf EOT is granted and whether EOT can be decreased or not
k after itis granted

)
obcCcC
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A SCL Delay Protocol — CP 8: Float as it relates to time

U Float values in a programme (schedule) are an indication of the relative criticality of

activities, generally, when float is exhausted, the completion date will be impacted.

UNLESS

There is express provision to the contrary in the contract

The “ownership” of float causes particular arguments in disputes
over entitlement to an EOT and must be addressed in the contracts.

Contracts should include provisions as to how contractor and owner
deal with Float and who is the owner of float.

OoDCC
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4 3 SCL Delay Protocol — CP 8: Float as it relates to time

 For some harsh contracts, some contractors use contingency in the time of activities

during scheduling.
¢ This is the responsibility of AE to check the schedule.
1. A Contractor may argue that it ‘owns’ the float,
because, in planning how it proposes to carry out the works,
it has allowed additional or float time to give itself some flexibility.
2. An Employer may typically say that the Contractor has no EOT entitlement
unless the delay to progress will result in a contract completion date being

missed.

Parties should ensure that this issue i1s addressed in their contracts.
The expression ‘float’ rarely, if ever, appears in standard form
conditions of contract '

OoDCC
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A SCL Delay Protocol — CP 8: Float as it relates to time

Q Is it written in the contract?

1. Some written that the owner
2. Few written that the contractor
3. Some written nothing

» The project owns the float! First come first served.

How about AACE 29R-03?

obcCcC
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4 3 SCL Delay Protocol — CP 8: Float as it relates to time

AACE 29R-03

3. Shared Ownership of Network Float

In the absence of contrary contractual language, network float, as opposed to project float, is a
shared commodity between the owner and the contractor. In such a case float must be shared in
the interest of the project rather than to the sole benefit of one of the parties to the contract.

Also, float consumption and ownership can be relevant where issues involve disruption, loss of
productivity, and constructive acceleration regardless of the criticality of the activity.

E. Ownership of Float

In the absence of contrary contractual language, network float is a shared commodity between the
owner and the contractor. Conventional interpretation of the principle of shared float allows the use of
float on a first-come-first-serve basis, thereby allowing the owner to delay activities on that path up to
the point where float is consumed. Therefore, as a corollary, if pacing is defined as the consumption
of float, it follows that both owners and contractors are allowed to pace non-critical work.

What if it is a time between scheduled completion date .»

and contractual completion date?
oDcCC
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/“ SCL Delay Protocol — CP 8: Float as it relates to time
ACEMI

AACE 29R-03

E. Ownership of Float

Project float is the time between the last schedule activity on the baseline schedule and the
contractual completion date where the contractual completion date is later than the scheduled
completion date. In this case, in the absence of contrary contractual language, project float is owned

solely by the contractor.

Could the contractor claim if project owns the float?

ODCC
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4 3 SCL Delay Protocol — CP 8: Float as it relates to time

Q If the project owns the float:

+ Contractors would have activities with float used by an owner===no delay===no

time extension===but economic ramifications to the contractor because:

v" The contractor wanted to perform activities while he had equipment available.

O For example, question to design===contractor waits===equipment is no longer
available===no delay===Dbut less efficiently perhaps at increased cost.

O But most contracts are silent with respect to delays that affect noncritical activities.

Project owns the float, and either party may use float as long as it
IS not to the financial detriment of the other party.

OoDCC
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{EM] SCL Delay Protocol — CP 8: Float as it relates to time — Sample of contract provision

O Specifications of contract provided by U.S. Army Corps of Engineers state that the
float is not for the exclusive use of the contractor or the owner. Instead, the float is to be

shared.

¢ Float or slack is defined as the amount of time between the early start date and the
late start date, or the early finish date and the late finish date, of any of the
activates in the schedule.

s Float or slack is not time for the exclusive use of or benefit of either the

Government or the Contractor.
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{EM] SCL Delay Protocol — CP 8: Float as it relates to time — Sample of contract provision

[ The following provision, taken from a U.S. federal construction contract, addresses the

ownership of float but limits the provision to addressing total float only. The total float

Is essentially owned by the first party that requires it, a distinct advantage to owners.

Note that extensions of time would generally not be granted under this provision:

¢ Float is not time for the exclusive use or benefit of either the Owner or the
Contractor.
+» Extensions of time for performance required under the contract clauses entitled
Changes, Differing Site Conditions, Termination for Default, Damages for Delay,
Time Extensions, or Suspension of Work will be granted
only to the extent that equitable time adjustments for the

activity or activities affected exceed the total float or slack.'
obcCcC
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{EM] SCL Delay Protocol — CP 8: Float as it relates to time — Sample of contract provision

L Many contracts have adopted this industry standard approach to float ownership.
O For example, here is what the 2016 Minnesota Department of Transportation Standard
Specifications for Construction says about float ownership:
¢ The contractor acknowledges that all float (including Total Float, Free Float, and

Sequestered Float) is a shared commodity available to the Project and is not for the

exclusive benefit of any party;

float is an expiring resource available to accommodate changes in the Work,

however originated, or to mitigate the effect of events that may delay performance

or completion of all or part of the Work.

OoDCC
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A SCL Delay Protocol — CP 8: Float as it relates to time

So, what is the recommended approach if the owner or project owns the
float?
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A SCL Delay Protocol — CP 8: Float as it relates to time

U One mechanism _employed by some contractors to avoid the adverse impact of such

provisions is to submit late start schedules to the owner.

Should the owner mandate an early start schedule?

O The possibility is very real that such owner intervention could result in a legal

interpretation that the owner has assumed control over the methods, means,

techniques, sequences, and procedures.

{ What else?

obcCcC
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4 3 SCL Delay Protocol — CP 8: Float as it relates to time

O If the Contractor wants to make allowance for the possibility of Contractor Delays

(sometimes referred to as ‘Time Risk Allowance’ or ‘contingency’),

then it should
1. Include in the activity durations in its programme such additional time

as the contractor believes is necessary to reflect the risk of such delays

to those activities.

2. Alternatively, it may identify such allowances as separate activities in

the programme entitled ‘contingency for ... [e.g., Groundwork]’.

{ Which one is more prudent?

ODCC
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A SCL Delay Protocol — CP 9: Identification of float

O This is greatly assisted where there is a properly prepared and regularly updated

programme, the Accepted/Updated programmes.
* Recommendation for the preparation of Accepted/Updated Programmes are set

out as part of the guidance to CP 1.

We will discuss CP 1 later in next sessions.

Contracts should include provisions as to how the schedule should be
updated and how float should be identified

OoDCC
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A SCL Delay Protocol — CP 9: Exercise
ACEMI

PROJECT DURATION
ACTIVITY (Party Responsibla)| 1 21 3] 415 7| 8] of 0] 11| 120 13] 4] 15| 16| 17| 18

lan Completion date

= F]

Dosign (Contracton
Approval (Ownar) [

Construction (Contractorn)

Actual Scenario1 Lonfractor Heldy

‘/ Pwrler dlel v

Design (Contraciorn)
Approval (Cwmnar)
Construction {Contractor)

Actual Scenario 2

Pwmper geldy

Design (Contracton) Cogtraptod defay
Approval (Ownar) Eﬁ|
construction (Contracton) T 1

Q
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A SCL Delay Protocol — CP 10: Concurrent delay — effect on EOT

U True concurrent delay is the occurrence of two or more delay events at the same

time:
1. Employer Risk Event

2. Contractor Risk Event

and the effects of both delays should affect the critical path.

O This Core Principle is concerned only about the effect of concurrent delay on EOT,
NOT COMPENSATION

Contracts should include provisions as to how concurrent delays should
be addressed with regard to EOT

WE WILL TALK MORE IN DEPTH LATER IN NEXT SECTION

ODCC
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A SCL Delay Protocol — CP 10: Concurrent delay — effect on EOT
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/ SCL Delay Protocol — CP 11: Analysis time-distant from the delay event
ACEMI

U The Prospective methods of delay analysis may no longer be appropriate if the delay

already occurred.
% CP 4 should not be used in this case
v Then, there should be a provision that addresses the consideration of EOT
applications:
1. After completion of works

2. After the occurrence of delay events or its impact

-

[ Prospective methods will be talked later in next sessions

Contracts should include provisions as to what procedure should be
used when delays already occurred.
Retrospective methods and provisions related to CP 11 will be talked in
the After-the-Fact Analysis

obcCcC
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/ SCL Delay Protocol — CP 11: Analysis time-distant from the delay event
ACEMI
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A SCL Delay Protocol — CP 12: Link between EOT and compensation

O Entitlement to an EOT does not automatically lead to entitlement to compensation.

% It is a common misconception in the construction industry that if the Contractor
Is entitled to an EOT,
then it is also automatically entitled to be compensated for the

additional time that it has taken to complete the contract.

/Under the common standard forms of contract, the claims related to\

EOT is different and should be submitted separately as their

N provisions are also different. )

Contracts should include provisions as to what is the relationship
between EOT and compensation

OoDCC
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A SCL Delay Protocol — CP 12: Link between EOT and compensation

1. The method to assess the amount of an EOT can be prospective

¢ It can based on the likely employer delay to completion
and

2. The method to assess compensations can be retrospective

a) It can be based on the loss and/or expense actually incurred

b) It can be based on the daily rate

4 )
These two assessments of time may produce different results!

This is only to be expected, not to indicate errors in either method
(N J

obcCcC
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A SCL Delay Protocol — CP 12: Link between EOT and compensation
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A SCL Delay Protocol — CP 12: Link between EOT and compensation
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SCL Delay Protocol — CP 12: Link
between EOT and compensation
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/ SCL Delay Protocol — CP 13: Early completion as it relates to compensation
ACEMI

O As a result of an Employer Delay,

the contractor is prevented from completing the works by the Contractor’s

planned completion date
date earlier than the contract completion date

v' EOT is not the case here because the project still completed on time

The contractor should be entitled to be paid the costs directly caused

by the Employer, not letting him complete the project earlier.

HOW THE CONTRACT COULD HELP HERE?

obcCcC
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/ SCL Delay Protocol — CP 13: Early completion as it relates to compensation
ACEMI

4 N

Contracts should include provisions as to what would be the
compensation if the contractor wants to finish earlier,

and
If the contract prevents the contractor from early completion, it should
be expressed clearly
\_ J

¢ They should ask themselves the guestion:
v If the contractor is prevented by the employer from completing on a date

earlier than the contract completion date, should it have a remedy?

1. If so, in precisely what circumstances?

2. If not, then the contract should say so expressly.

OoDCC
By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl guceo ;53 & y9m0 50 Lo 398 Jlao ;53 92



059y 30 Ol sl 3JUT zol> vyl )8

’ §319,1,8 o5 51 &l b 3ILT Ao
{EM] SCL Delay Protocol — CP 13: Early completion as it relates to compensation
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{EM] SCL Delay Protocol — CP 13: Early completion as it relates to compensation
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{EM] SCL Delay Protocol — CP 13: Early completion as it relates to compensation
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‘{EM] SCL Delay Protocol — CP 13: Early completion as it relates to compensation

O AACE 29R-03

Project float is the time between the last schedule activity on the baseline schedule and the
contractual completion date where the contractual completion date is later than the scheduled
completion date. In this case, in the absence of contrary contractual language, project float is owned

solely by the contractor.

[ What if this is not addressed in the contract? J '
oDcC
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/ SCL Delay Protocol — CP 13: Early completion as it relates to compensation
ACEMI

L Where the parties have not addressed this issue in their contract,

for the Contractor to have a valid claim
+ Compensation can only be applied if:
v' Employer was aware of contractor’s intention at the time the
contract was signed

o Itis not permissible for the Contractor,

after the contract has been entered into, to state that it
intends to complete early, unless there is a new

agreement.

[ How to calculate the recoverable compensation? J '

OoDCC
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/ SCL Delay Protocol — CP 13: Early completion as it relates to compensation
ACEMI

 The recoverable compensation in the situation described in this guidance to Core

Principle 20

will normally only comprise the increased costs of the timerelated resources

directly affected by the Employer Delay to Progress.

Recovery of such compensation will also be subject to

considerations of concurrency, as described in the guidance to Core

Principle 14.

OoDCC
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/ SCL Delay Protocol — CP 14: Concurrent delay — effect on entitlement to
ACEMI compensatlon for prolongation

If the delays are concurrent and
2. Contractor incurs additional costs and

3. If the contract allows the contractor for compensation entitlement if the project is

prolonged

What is prolongation? J

ODCC
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/ SCL Delay Protocol — CP 14: Concurrent delay — effect on entitlement to
ACEMI compensatlon for prolongation
O Prolongation?
% Prolongation is the extended duration of the works during which time-related

costs are incurred as a result of a delay

v' Because contractor’s overhead increased

THEN

The contractor can only recover compensation if it is able to separate the
additional costs caused by Employer from those caused by the contractor

-

In some contract, the EOT is only given to the contractor and
compensation is not allowed

-

o
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/ SCL Delay Protocol — CP 14: Concurrent delay — effect on entitlement to
ACEMI compensatlon for prolongation

S N

Contracts should include provisions as to how compensation for
prolongation should be addressed if concurrent delays occurred

BUT is it easy to distinguish the loss and/or expense flowing from an
Employer Delay?

A )
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/ SCL Delay Protocol — CP 14: Concurrent delay — effect on entitlement to
ACEMI compensatlon for prolongation
L The loss and/or expense flowing from an Employer Delay cannot usually be

distinguished from that flowing from Contractor Delay without the following:

(@) an as-planned programme _showing how the Contractor reasonably intended to

carry out the works and the as-planned critical path;

(b) an as-built programme _demonstrating the works and sequence actually carried out

and the as-built critical path:

(c) the identification of activities and periods of time that were not part of the original

SCOpE;

(d) the identification of those activities and periods of time that were not part of the

original scope and that are also at the Contractor’s risk as to cost; and

(e) the identification of costs attributable to the two preceding sub-sections.
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{EM] SCL Delay Protocol — CP 15: Mitigation of delay and mitigation of loss

O Contractor has a general duty to mitigate the effect on its works of Employer Risk

Events. However,

 If nothing mentioned in the contract, the duty to mitigate does not extend to

require the contractor to

1. Add extra resources or

2. Work outside its planned working hours.

Could the contractor pace delays?
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{EM] SCL Delay Protocol — CP 15: Mitigation of delay and mitigation of loss

O If delays caused by the owner + if the contractor is granted an EOT

¢ A contractor may consider pacing activities that are not on the critical path
% Slow down non-critical activities to
proceed non-critical activities at the same relative pace as the

delayed activities on the critical path.

It is highly recommended that the contractor notifies the employer and the CA (AE)

of its intention, along with its reasons for doing so.

So, what is the contractor’s duty to mitigate its loss?
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{EM] SCL Delay Protocol — CP 15: Mitigation of delay and mitigation of loss

O This duty has two aspects:

1. Contractor must take reasonable steps to minimize loss

2. Contractor must not take unreasonable steps that increase loss

Contracts should include provisions as to how the contractor should mitigate
delays and loss associated with delays if delays caused by the owner

By: Alavipour, PhD, PMP, CMIT WWW.dralavipour.com .l glodly gucw 455 @y 50 Lo G99 Jlao ;53 105
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{EM] SCL Delay Protocol — CP 15: Mitigation of delay and mitigation of loss

U The contractor should do all it reasonably can to avoid the financial conseguences of
Employer delay.

«» Most construction contracts include a requirement to the effect that the

contractor must do all it can to avoid, overcome or reduce delay.

1. The contractor does not have a duty to carry out any change in scope any

more efficiently than the original scope.

2. Neither is the contractor obliged to expand money in order to attempt to

mitigate the effect of an Employer Risk Event.

If the employer wishes for this, the employer should agree to pay the contractor for the

X

OoDCC
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‘{EM] SCL Delay Protocol — CP 15: Mitigation of delay and mitigation of loss

1 Sample of a contract clause

s Some forms actually make compliance with such provisions a condition

precedent to

1. Recovery of compensation
2. Relief from liquidated damages

Mitigation

The Contractor shall detail mitigation measures to limit the requirement of
additional resources and/or higher logistical expenses. That is, the Employer shall
not bear additional cost or damages nor shall it agree any right to extension of

time.

The Contractor shall detail mitigation measures to overcome any delays incurred
from the previous period or delays that it anticipates and specifically detail
measures to meet the overall timescale of the WS.
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{EM] SCL Delay Protocol — CP 16: Acceleration

1. If there is “acceleration provision™ in the contract, payment should also be specified.

2. |If there is no provision for acceleration, but contractor and employer agree that
accelerative measures should be undertaken,

The basis of payment should be agreed before the acceleration is commenced.

Could the contractor claim for prolongation compensation
iIf the Employer Delay avoided?
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{EM] SCL Delay Protocol — CP 16: Acceleration

O Where acceleration is instructed and/or agreed,

the Contractor is not entitled to claim prolongation compensation for the

period of Employer Delay avoided by the acceleration measures.
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{EM] SCL Delay Protocol — CP 16: Acceleration
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{EM] SCL Delay Protocol — CP 13: Early completion as it relates to compensation

4 N

What if the contractor is considering
1. Implementing recovering to avoid the risk of liquidated damages
2.  Then pursuing a constructive acceleration claim
as a result of not receiving an EOT that is his/her right?

(& )
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{EM] SCL Delay Protocol — CP 16: Acceleration

O If the contractor is considering implementing acceleration measures to avoid the

risk of liquidated damages as a result of not receiving an EOT
The contractor should
take steps to have the dispute or difference about entitlement to an EOT
resolved in accordance with the “contract dispute resolution
provisions.”
¢ Otherwise, there is the risk that it will not be entitled to compensation

for those acceleration measures.

[ What else should be done? ]

By: Alavipour, PhD, PMP, CMIT WWW.Aralavipour.com .l glodly gusw 155 & ygu0 4o Lo G99 dlao 55 113



0595 30 Wl JILT mole wiyl,3

’ 618,148 &5 31 &l b 3JGT aoadio
{EM] SCL Delay Protocol — CP 16: Acceleration

O In any event, before pursuing any such acceleration measures,

1. Contractor should provide notice with particulars of the intended acceleration
measures to the CA.

2. Contractor should then include such measures in a revised programme.

You will learn how to right “constructive acceleration claim” in
Claim Management Course

By: Alavipour, PhD, PMP, CMIT www.dralavipour.com .ol gilody gudwo ;53 & yguo 50 Lo g98 dlao ;53 114



0595 30 Wl JILT mole wiyl,3

’ 618,148 &5 31 &l b 3JGT aoadio
{EM] SCL Delay Protocol - CP 17: Global claims

global claim

A global claim 1s one in which the Contractor secks compensation for a group of
Employer Risk Events but does not or cannot demonstrate a direct link between the loss
incurred and the individual Employer Risk Events.

The not uncommon practice of contractors making composite or global claims

without attempting to substantiate cause and effect is discouraged by the

Protocol,
despite an apparent trend for the courts to take a more lenient approach

when considering global claims.
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{EM] SCL Delay Protocol - CP 17: Global claims

O In some circumstances, contractors may make a ‘global claim’ by rolling together a

number of different breaches and making a case for a cumulative effect resulting in a
single total cost without attributing actual costs to specific events.

+s» No breakdown or subdivision

O Global claims have not always found favor with the employer and courts, as they can

ignore other reasons for the delay or disruption.
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{EM] SCL Delay Protocol - CP 17: Global claims

O This i1s not uncommon practice for contractors, however

it is discouraged by the Protocol,

despite an apparent trend for the courts to take a more

moderate approach when considering global claims.

Contracts should include provisions as to how disputes should be resolved and
when and how global claims need to be done.
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{EM] SCL Delay Protocol - CP 17: Global claims

O If the contractor has made and maintained accurate and complete records,

In most cases the contractor should be able to establish casual link between the
Employer Risk Event and the resultant cost and/or loss,

without the need to make a global claim.

The failure to maintain such records is unlikely to justify the contractor in making a

global claim.

{ The Protocol’s guidance as to the keeping of records will be set out in CP 1. J
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{EM] SCL Delay Protocol - CP 17: Global claims

O What if the determination of financial consequences of various causes of

compensation is impossible or impracticable?

1. Quantify individually those items of the claim for which the casual link can be
established between the Employer Risk Event and resultant costs and/or loss
claimed

2. Claim compensation for the remainder as a composite whole

{ What should be done for second part of the claim (Composite whole)? J
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{EM] SCL Delay Protocol - CP 17: Global claims

U For the composite part of the claim (the global claim), we need four steps:

1. Contractor needs to set out the details of the Employer Risk Events relied on the

compensation claimed, with sufficient particularity.

2. Contractor should accompany its claim with a statement as to the steps it has taken.

3. Contractor should prove the reason that why this composite part is impossible or

Impracticable.

4. Contractor will also need to demonstrate that it would not have incurred the costs

or suffered the loss included in the composite claim in any event.

" I the court recognizes that the employer bears no responsibility and/or it is B

not possible for CA, judge or arbitrator to assess the value of that non-
recoverable portion of the evidence

YOUR CASE CAN BE FAILED ENTIRELY! )
i— OoDCC
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‘{EM] SCL Delay Protocol — CP 18: Disruption claims

U The objective of a disruption analysis is to demonstrate

the loss of productivity and additional loss and expense

caused by employer

v" Remember we talked about this when float was talked?

0595 39 Sl S U 5IUT polor aiyl 3
5013,158 085 51 &l il 3IUT saonio

/

Compensation may be recovered for disruption only to the extend that the
“contract permits” or there is an “available cause of action at law.”

(suspension or breach of the contract)

~
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‘{EM] SCL Delay Protocol — CP 18: Disruption claims

O Disruption is a interruption to a contractor’s normal working methods, resulting in a

lower efficiency.

U Disruption events can have two effects:
1. Direct effect (e.g., out of sequence work, design changes, etc.)

2. Secondary effect (crowding of labor or stacking of trades, labors have to

work overtime and it leads to fatigue and lower productivity for other

activities)
Which could further reduce productivity!
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{EM] SCL Delay Protocol - CP 18: Disruption claims

O If Cost and/or loss relating to specific Employer Risk Events is established, does the

contractor have also chance for disruption cost?

[ The chance is very low! ]

[ What if disrupted, but not on the critical path? ]
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{EM] SCL Delay Protocol — CP 18: Disruption claims

O Itis possible for work to be disrupted and

yet for the works still to be completed by the contract completion date.
In this situation, the Contractor will not have a claim for an EOT,
but it may have a claim for the cost of the lost

productivity.

[ Tell me the difference of free float and total float here? ]

What costs are recoverable if disruption occurs as a
result of acceleration to recover critical delay?
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{EM] SCL Delay Protocol — CP 18: Disruption claims

O If acceleration measures are taken to overcome critical delay

but which lead to a loss of productivity,
the costs of those steps cannot be recovered

under both the delay and disruption heads of claim.

Which one will be advanced?
Disruption or Delay?
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{EMI SCL Delay Protocol - CP 18: Disruption claims

O Typically, both claims will be advanced,

but it must be recognized in the second claim that a credit has to be given

for any recovery in the first claim.

[ Who should claim? ]
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{EM] SCL Delay Protocol — CP 18: Disruption claims

O Usually it is the Contractor that advances delay and/or disruption claims against the

Employer.
¢ The exception is an LDs claim by the Employer against the Contractor,

but that claim does not typically require any detailed analysis,

only the identification of whether the contract

completion date has passed.

[ Could Employer claim for any other reasons? ]
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{EM] SCL Delay Protocol — CP 18: Disruption claims

O It is possible for an Employer to have delay and disruption claims against the
Contractor,
for example where there are multiple contractors on site and the
Contractor is responsible for
disruption events that have hindered the progress of those
other contractors.
¢ Further, a sub-contractor may have a delay and/or

disruption claim against the Contractor (or vice versa).

(" Contracts should include provisions as to how disputes should be addressed and
whether compensation should be made for disruption or not.

WE WILL TALK MORE IN FINANCIAL ANALYSIS RELATED TO DELAY

OoDCC
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{EM] SCL Delay Protocol — CP 19: Valuation of variations

O Every contract should draft the mechanism of variations (change orders), with a

mechanism for determining the price of variations.

U The standard forms sometimes, but not always,
% contain wording enabling the parties to agree in advance of the
execution of the variation,
what its fixed price will be.

This practice is supported by the Protocol

How usually the cost of varied work calculated in standard forms?
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{EM] SCL Delay Protocol — CP 19: Valuation of variations

L How to determine the cost of varied work?

1. Where the varied work is similar to the original work, the same rate at the time
of bidding should be used.

2. Where the varied work is not similar or is not in similar conditions, the rates
should be adjusted to take account of the different circumstances.

3. Where the varied work is completely dissimilar, reasonable or fair rates and

prices are to be determined.

/7

*» Reasonable direct cost + reasonable project overhead + markup overhead &

profit

What other items should be considered when changes ordered?
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{EM, SCL Delay Protocol — CP 19: Valuation of variations

U The total likely effect of variations (change orders) should be pre-agreed between the

employer and the contractor

1. Cost consideration: Fixed price (sum) recommended that includes

1. Prolongation compensation related to variation

2. Disruption cost related to variation

3. Direct cost for performing varied work

2. Time consideration: Agreed EOT

3. Schedule Consideration: Necessary revision to the programme

Is it a good practice to leave prolongation and disruption costs of different
variations to be compensated separately at the end of the contract?

OoDCC
By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cuw! gilodl gudo ;53 900 50 bisd 398 Ao ,58 132




0595 30 Wl JILT mole wiyl,3

618,18 ol 51 &l s b 3JUT aoniio
{EM] SCL Delay Protocol — CP 19: Valuation of variations

/ It is not a good practice to postpone the compensation of a varied Work\
(change orders) and disruption resulted from prolongation to the end of
the contract

WHY?

It is likely to result in the contractor presenting a global claim ,which is a
practice that is to be discouraged!

{ So, what should be done if it is not practicable to agree in advance? J

. S £
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{EM] SCL Delay Protocol — CP 19: Valuation of variations

O Where it is not practicable to agree in advance the amounts for

1. Prolongation and disruption to be included in variations
2. Sums for changed circumstances
then it is recommended that the parties to the contract do their best to
agree the total amount payable
as the consequence of the variations and/or changes separately

as soon as possible after the variations are completed.

What if variation affects unvaried work?
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{EM] SCL Delay Protocol — CP 19: Valuation of variations

U Some standard forms of contract have a provision that

where a variation affects unvaried work,
affected unvaried work may be treated as varied.

However, these provisions are rarely used.

Why some standard forms use these provisions?

U The use of these provisions is encouraged,

In order to promote early agreement on the complete effect of the variation.
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4 SCL Delay Protocol — CP 20: Basis of calculation of compensation for prolongation

Delay causes prolongation

L Prolongation increases the cost

L Compensation for prolongation (if any) should not be paid for anything other than
1. Work actually done
2. Time actually taken up

3. Loss and/or expense actually suffered

Compensation for prolongation caused other than by variations is based on

the actual additional cost incurred by the contractor.

Contracts should include provisions as to how compensation for prolongation
should be calculated. Some contracts do NOT ALLOW for compensation

OoDCC
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{EM] SCL Delay Protocol — CP 20: Basis of calculation of compensation for prolongation

L Compensation for prolongation is the compensation for “critical delays.”

L Compensation for prolongation resulting from Employer Risk Events will primarily

increase time-related resources, notably its project overheads.

U The recovery of prolongation compensation depends on the terms of the contract

and the cause of the prolongation. It may be caused by:

“ Any kind of Employer Risk Event
¢+ Variation (change orders)

+ Breach of contract

 Etc.

These items will be talked in this Section in the “Excusable Delays” .’
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{EM] SCL Delay Protocol — CP 20: Basis of calculation of compensation for prolongation

U The recovery of prolongation compensation depends on

1. Terms of the contract

2. Cause of the prolongation

O It is up to the Contractor to demonstrate that it has actually suffered loss and/or
expense

unless the contract provides otherwise.

How to reduce disputes about proof of loss?
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{EM] SCL Delay Protocol — CP 20: Basis of calculation of compensation for prolongation

O Arguments about proof of loss could be reduced or avoided altogether

If the contract contained an agreed amount per day that can be applied to
each day of prolongation.
O This is the reverse of the normal Employer’s liquidated damages provision.
¢ It may be necessary to have a number of different agreed amounts to be applied
depending on the stage in the project where the delay occurs.
v One method of fixing the figure(s) would be for the Contractor to price a

schedule of rates with indicative quantities at tender stage.

{ You will see some contracts in US that are using this! }
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A SCL Delay Protocol — CP 21: Relevance of tender allowance

L The tender allowances have limited relevance to the

evaluation of the cost of prolongation and disruption

caused by breach of contract or any other cause that requires the

evaluation of additional costs.
Tender allowance is an approximate cost that is estimated for

specific item that usually does not have enough detail yet.

Why this is very important?
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A SCL Delay Protocol — CP 21: Relevance of tender allowance

L Common misunderstanding in the construction industry is that

If the contractor has made no or inadequate allowance for project overheads in its
tender,
then that fact limits or removes its entitlement to compensation for

prolongation and/or disruption where actual cost incurred.

This is not correct
Contractor is entitled to its actual costs of the prolongation or disruption.
The contractor requires to prove:
1. Actual cost incurred

2. Actual cost of remaining on project for additional time

The tender allowances are therefore of little relevance to the determination of
compensation under these circumstances.

So, when tender allowance may be useful? ] oDcC
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A SCL Delay Protocol — CP 21: Relevance of tender allowance

U The tender allowances may be a useful reference point for the evaluation of

prolongation and disruption caused by a variation.

but only in those circumstances where the different conditions or
circumstances under which
the variations are carried out make it inappropriate to apply the contract

rates or prices.
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A SCL Delay Protocol — CP 21: Relevance of tender allowance

It should be mentioned that there is nothing to prevent the use of the tender

allowances as a rough guide for the agreement,

If that is what the parties for convenience wish to do.

Contracts should include provisions as to whether tender allowance does have
any effect when compensation calculated for prolongation or disruption

S

obcCcC
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‘A SCL Delay Protocol — CP 22: Period for evaluation of compensation

O Liability for compensation must first be established by

showing that the prolongation has been caused by an Employer Risk Event.

BUT THERE IS AN ARGUMENT!

Arguments commonly arise as to the time when recoverable prolongation compensation

IS to be assessed:

1. Is it to be assessed by reference to the period when the employer delay occurred
(when the daily or weekly amount of expenditure and therefore compensation
may be high) or

2. By reference to the extended period at the end of the contract (when the amount

X

ODCC
145

of compensation may be much lower)?
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A SCL Delay Protocol — CP 22: Period for evaluation of compensation

0 Once it is established that compensation for prolongation is due,

the evaluation of the sum due is made by
reference to the period when the effect of the Employer Risk Event
was felt,

not by reference to the extended period at the end of the

contract.

What if we have agreed on the compensation per day?
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A SCL Delay Protocol — CP 22: Period for evaluation of compensation

L The pre-agreed amount is used for the extended period,

however the period of delay is important

If different pre-agreed amount exist for different stages of the project.

Therefore, the point in time when the compensable prolongation

occurred would need to be consistent with what has been agreed.

Contracts should include provisions as to the period of time, compensation
should be assessed for prolongation or disruption

obcCcC
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A SCL Delay Protocol — Conclusion
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A SCL Delay Protocol — Conclusion
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A Types of construction delays

U There are four basic ways to categorize delays:
1. Critical or noncritical ()~ 5 &) ~)
2. Excusable or non-excusable (4s s & 54 9a)
3. * Compensable or non-compensable (0o B e 5 o pa J8)
4. * Concurrent or non-concurrent (Next session) (Ole s ne 5 Gla jad)

O In the process of determining the effect of a delay on the project, the analyst must
determine:

Excusable or non- Concurrent or non- Compensable or non-

Critical or non-critical
excusable concurrent compensable

Final decision about EOT
and Compensation

XA

obcCcC
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A Types of construction delays

L Note: This figure represents one interpretation. However, excusability and
compensability can vary, depending on the contract.

Delay categories
Excvaie
Beyond contractor comm': @ Within contractor control .
Owner changes f Contractors.lowprogmssi
Unforeseeable weather ; Subcontractor :
Differing site conditions | slow progress
Strikes i Broken eguipment
Time extension / LD relief | ®No time extension/
i no LD relief
et Las
4
Compensable Non compensable
| “PossiblySfordelay | | ®Nofor delay i
t:&merd:snpos : Unforeseeable weather |
I Differing site conditions | Strikes |
Descriptions of excusable, nonexcusable, compensable, and nonexcusable delays. '
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{EM] Excusable — Unavoidable by both owner and contractor

excusable delay
Expression sometimes used to describe what in the Protocol 1s an Employer Delay in
respect of which the Contractor 1s entitled to an EOT.

Employer Delay

Expression commonly used to deseribe any delay caused by an Employer Risk Event.
The Protocol distinguishes between: Employer Delay to Progress which is a delay
which will merely cause delay to the Contractor’s progress without causing a contract
completion date not to be met; and Employer Delay to Completion which 1s a delay
which will cause a contract completion date not to be met.
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{EM] Excusable — Unavoidable by both owner and contractor

U Excusable (Unavoidable — nor by contractor neither by owner)
¢ Force Majeure Delays
v Non-contracted work delays
v Unforeseeable weather delays
2, Gl el g (Sail dgp g ol Candg 5l g 00,5 owyp gond |, 5 Gl e 8 oobo z wiv U
Gaw 55,5 a0 5 Ceoud Slgaioy A1y Fu bl iy Jw Yo bl @ asgi b Jlo dilie sllad
el @Bl MBI S gl o]

v' Fires
v" Labor issues/strikes
« Sent labors to other places, e.g., flood
v Unknown conditions
v" Supply shortages by acts of agreement
» For example, in World War 2, steel companies provided steels only for
military needs in USA.
v" Acts of God (natural disasters such as flood, fire, earthquake)
v' Wars

[ Excusable, Most of the time non-compensable }

OoDCC
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{EM] Excusable — Unavoidable by both owner and contractor
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{EM] Excusable — Unavoidable by both owner and contractor

VFo¥ siwo EPC sls,l, U
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{EM] Excusable — Unavoidable by both owner and contractor

VFo¥ siwo EPC sls,l, U
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{EM] Excusable — Unavoidable by both owner and contractor

VFo¥ siwo EPC sls,l, U

Olems Sode duded V-FF
Obem e ued k1 s V-V-RF
2 s da)ls Lol laced Jloj pbolie 5 anils 5 £5,0 (lp 0ot cn i slaoie 5 laple) ples
Db Rl sl e ) dal S TS e a8y 2 ee
ool Sloms Dt ul8l A e 4 FA ssle godae 5 i V-V-V-FF
0 ool fodge a5 a8gi o g las Y-1-)-FF
XDV 0s padge oy jo 5l ¥o1-V-FF
VY sole aﬂ*d}’" s h"‘.?";ﬂi.’;)'&j J.n.':]_r.':h AR F_1-1-FF

PN R R N

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .l gilodl gudo ;53 900 50 bisd 398 Jlo ,58 160



0593 30 Ol 3IUT zol> vyl )8
60105148 ol 31 &l B 3IGT 1aoudio
{EM] Excusable — Unavoidable by both owner and contractor

VFo¥ siwo EPC sls,l, U
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{EM] Excusable — Unavoidable by both owner and contractor

VFo¥ siwo EPC sls,l, U
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{EM] Excusable — Unavoidable by both owner and contractor

VFo¥ siwo EPC sls,l, U
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A Question
ACEMI

QUESTION

Is war Excusable itself?
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A Question
ACEMI
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{EM] Excusable — Unavoidable by contractor

U Excusable (Owner caused delays)
¢+ Change orders
v" Constructing new walls or increasing the qualify beyond the specs
v Very common
% Access to worksite
+ Change conditions (when only the owner accepts the responsibility)
v Who owns the risk in the contract if for example:
» GC should excavate the soil, but he encounters huge amount of stones
and he should change the methods.
» |If GC accepts the risk, the price would be jacked up.
500y oy godsd |y I8 sl Jxo iz wis 17 ool U
Slafllae Sl pabund D a5 byl wlb [ Sley (Jlo 2 4" 10dg 9500 18 o0lo sl ;o U
Doles g3 ez o oliwl 1 5590 50 lams a5 Cawl ouilod (BU (0590 g 4 0010 plxil SIS
leol Cume 0,90 ,0 45 o,/ Differing Site Conditions ¢ o su> (Ko L)pi ool V
g 0:08/67 o) 0 i

¢+ Suspensions of work

¢ Delays in owner furnished items

¢+ Coordination with other contracts .’):
C

Excusable, may be compensable
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{EM] Excusable — Unavoidable by contractor

U Excusable (Designer caused delays)
¢ Designer errors and omissions
 Slow reviews of submittals, RFIs, and change order requests
¢ Late implementation of change orders
% Delays in inspections and tests

mm) Difficult to separate from delays that owner caused

[ Excusable, may be compensable ]
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/& Excusable — Sample of contract provision

 Note that in the following provisions, extracted from one of our sample contracts,
the delay will result in a time extension only if "'the unavoidable delay involves the
controlling item on the critical path.”

For delays that the Owner's Representative considers to be unavoidable, the
Contractor shall, pursuant to a written request, be allowed an extension of time
beyond the time herein set forth, proportional to such delay or delays, in which to
complete the contract.

During such extension of time, neither extra compensation for engineering and
inspection shall be charged to the Contractor. Time extensions will be granted
only if the unavoidable delay involves the controlling item on the critical path.

Time extensions granted as a result of a change order shall not be duplicated or
otherwise deemed to cause further extensions within the terms of this provision.

X

OoDCC
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/h Excusable — Sample of contract provision

108.6.1 General*

If warranted, the engineer will extend the contract completion date by issuing a
"Contract Amendment" (Form E_61). The engineer will do so only if an
excusable delay extends the scheduled late finish date beyond the lattermost
contract completion date or its most recent extension. The engineer will not
consider a request to revise partial or contract completion dates without notice
as specified in subsection 104.2.7, "Contractor-Department Notification," and
without documentation from the project schedule, including updates,
supporting the need for a revision. The engineer will evaluate the information
submitted and determine the time extension due, if any.

*Excerpted from the Wyoming Department of Transportation, Section 108.6, Extension to the
Contract Completion Date
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/h Excusable — Sample of contract provision

108.6.1 General*

the engineer will extend the contract completion date

only if an
excusable delay extends the scheduled late finish date beyond the lattermost
contract completion date The engineer will not
consider without notice

without documentation from the project schedule

*Excerpted from the Wyoming Department of Transportation, Section 108.6, Extension to the
Contract Completion Date
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/“ Non-excusable — Avoidable by contractor
ACEMI

U Non-excusable (Contractor caused delays)

¢ Late performance of SCs

 Ultimately performance by suppliers

“ A project-specific labor strike caused by either the contractor’s unfair labor
practices or unwillingness to meet with labor representatives

¢ Late submittals

% Schedule omissions

* Mismanagement of resources

¢ Quality assurance and rework

% Insufficient productivity rates

% Lack of onsite supervision

[ Non-excusable, No time extension, no compensation, liquidated damages I
OoDCC
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/“ Non-excusable — Avoidable by contractor
ACEMI

U Conditions not considered by the owners for time extension

+ Conditions existed at the time contract was signed
plosl (B lalllas lpisdioy b pLGS a5 ylate 3l 0key (Jl 2 4" 1059500 17 00l Lol U
Doles 093 ez o oliwl 1 5590 50 lams a5 el odilad BL (60590 g g 00ld
oz 03lo oyl JSiieo

¢ The failure of GC to anticipate delivery schedule
» Adverse weather
v" Only unusual weather is accepted
2L Gl Gl g (Sl dea g Ol Camdg 5l g 00,5 w9 o 1) LS gl e :VF sole 7 0 d
S Gl ae (85 L5 )8 5 ceed sl Wl Gl Sl Gl Jle Vo jlel @ dz g b Jlo i slolad
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/h Non-excusable — Sample of contract provision

108.6.3 Nonexcusable Delays

Nonexcusable delays are delays caused by the contractor or that the contractor
could reasonably have foreseen or avoided. The engineer will not make an
extension to partial or contract completion dates for nonexcusable delays.

- ﬁ@a‘&*
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/4& Non-excusable — Sample of contract provision

O Note that while the time extension_may be granted, the contractor may still be

asked to pay for any added costs that the owner may incur as a result of the time

extension.

v" In case the work is not completed in the time specified, including such extensions

of time as may have been granted for avoidable delays, the Owner, however,
shall have the right to grant an extension of time for avoidable delays if it is

deemed in the Owner's best interest to do so.

v" During such extension of time, the Contractor may be charged for engineering

and inspection services and other costs, but will not be assessed liquidated

damages.

[ 6ol plosil |y (65 saizy YN sy b sfgien LT Lo I
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A Non-excusable — Sample of contract provision
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/ Critical vs. noncritical
ACEMI

O The primary focus is on delays that affect the progress of the entire project. Two

types of delays in terms of criticality:
1. Critical delays
v Time extension + Delay cost (if possible)

2. Noncritical delays
v" Disruption cost (if possible)
v Back to who owns the float?
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A Compensable vs. non-compensable

U Where the Contractor is entitled to a time extension + additional compensation.

% Only excusable delays can be compensable.

L Depends primarily on the terms of the Contract.
* In most cases, a Contract specifically notes the kinds of delays that are non-

compensable.

4 )

The owner can write the contract as to prevent consequential
damages OR may be limited by the contract

You will learn more in Claim Management Course!

X

obcCcC
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A Compensable vs. non-compensable — Sample of contract provisions

L Federal government contracts normally define strikes, flood, fire, acts of God, and

unusually sever weather as excusable but non-compensable.
O Other forms of excusable delays are compensable, such as differing site

conditions, owner-directed changes, and constructive changes that may cause a

delay.
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A Compensable vs. non-compensable — Sample of contract provisions

U No damage clause

U Example of no-damage-for-delay clause covering work by other contractors.

The Contractor shall assume all liability, financial or otherwise, in connection with
its Contract, and hereby waives any and all claims against the Department for
additional compensation that may arise because of inconvenience, delay, or loss
experienced by it because of the presence and operations of other contractors
working within the limits of or adjacent to the Project.
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{EM] Some of main reasons leading to the submission of claims

‘ Claims are inevitable on most large-scale construction projects }

O Inadequate time and planning before the project commenced on site;
O Inviting bidders on incomplete drawings;
U Introducing extensive revisions throughout the project;
U Inadequate site investigation — particularly on civil engineering works involving deep
U Basements, piling, earthworks, tunneling etc.
v A claim for unforeseen ground conditions is encountered on most large-scale
projects;
L Extensive changes to standard forms shifting the risk to the contractor often lead to
claims — Standard forms of contract are tightly integrated documents;

O Client’s interference with the timing and sequence of construction.

We categorized this comprehensively in Claim Management Course Ic
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A What we will learn?

L Meaning of concurrent delays
¢ General concepts
s SCL Protocol
v" Meaning
v True concurrent delay
v" More common usage
s AACE Recommended Practices
v AACE 10S-90
v AACE 29R-03
o Literal
o Functional
s ASCE Standard ANSI/ASCE/CI 67-17 (Schedule Delay Analysis)
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A What we will learn?

L Dealing with concurrent delays
¢ Legal implication
v U.S. law
v English law
Scots law
Canadian law

Hong Kong law

Australian law

FIDIC

AlA A201-2017

Other contracts

SCL Protocol

AACE 29R-03

ASCE Standard ANSI/ASCE/CI 67-17 (Schedule Delay Analysis)

v
v
v
v
v
v
v
v
v
v
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{EM] What we will learn?

L Dealing with concurrent delays

+» Practical implication

v" General concept
v' Separate critical path

v’ Same critical path
¢ My choice

v Contemporaneous

v Forensic

O Pacing delays

By: Alavipour, PhD, PMP, CMIT www.dralavipour.com .ol gilody gudwo ;53 & yguo 50 Lo 398 dlao ;53 4
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’ (Concurrent Delays) ;b jos &l b 5J07 taoado
A Concurrent delays — Introduction

L Few contract includes:

1. Adefinition of “concurrent delay”

2. How concurrent delay should be resolved?

U How concurrent delays affect a contractor’s entitlement to:
1. Time extensions
2. Additional compensation

3. Responsibility for liquidated damages

By: Alavipour, PhD, PMP, CMIT WwWw.dralavipour.com el glodl gusw 558 & yguo 4o Liad G99 dlao ;55 6
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’ (Concurrent Delays) ;b jos &l b 5J07 taoado
A Concurrent delays — Introduction

O Controversial issue, why?

There is also a lack of understanding in the industry concerning the concept of
concurrent delay.

1. Meaning: Because there are different_meaning of concurrent delay itself

2. Analyzing: Because there are different views on the correct approach when

analyzing entitlement to ETO and compensation

By: Alavipour, PhD, PMP, CMIT www.dralavipour.com .ol glodly g 553 & ygu0 5o ko o8 Ilao 53 7
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A SCL Delay Protocol — CP 10: Concurrent delay — effect on EOT

(s-¥o

SO ks aall 30 )3 0di 2o wlize Julge jl Sl ylojen (_ng),g_'a-;l_'i (Olaw ©lo LaT (glp odlo ¢yl dlas (gly=l
-“9-’-"-‘L_:r‘° d._n.mL."‘m JLj

(9-all-Po

Al plzdl lan S)lae g sluwl jd 83 25 (glddcgs )3 1y 395 (Jlo Wlagel Algi Leyd)lS 65,0

4 )

\_ )
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A Concurrent delays — Some of the scenarios

IEEOOODDDDODOD0E DEEOEDEDDDDDonG

Activity A Activity A
Activity B Activity B Employer caused delay
Activiy C
Activity D Contractor caused delay Activity D l:m'ru:tul
cised dolay
Scenario A Scenario B
Calendar days Calendar days
(1 |2(3fslsfel7[esfofwfnfufofulsi[2]s]e]s]e]7]a]o]wo|n]n|n|nls
Activity A
Activity B Employer caused delay Activity B
Activity C Activity C
Activity D Contractorn Activity D Contractor Activity D
ot dilay o choliny
Scenario C Scenario D

Concurrent delay event scenarios

Compensation? EOT? Concurrent? What would you do? Why?
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$ Concurrent delays — Some of the scenarios

Concurrency???

CRE'f“ Concurrency???

Lack of Resources '

ERE #1 4—-
Delay in Design

. ERE#2 ) —
Additional Work
o |
; Contra Ct. M' EOT??
i Completion Date I

Compensation? EOT? Concurrent? What would you do? Why? ]
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~cemN Definition

L Concurrency is very complex issue because:
1. Meaning of concurrent delay

2. Correct approach to deal with the concurrent delay

/, N

Protocol provides guidance in order to organize and resolve concurrent delays in

an agreed manner as part of the overall delay analysis.

v" Protocol takes different competing arguments and

K represents what the Protocol considers to be the most appropriate solution./

By: Alavipour, PhD, PMP, CMIT WwWw.dralavipour.com .l gilodl g ;55 @y 50 Lo Ggd Ao ;53 12
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A Meaning of concurrent delay

1 There are two views in SCL Protocols

1. True concurrent delay (| id> bjen 50)

¢ Strict approach
2. More common usage of concurrent delay (Keating’s “overlapping’ concurrent

delay) (sz!, 3,2,5)

¢ Less strict approach

Let’s see the difference!
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A Meaning of concurrent delay — True concurrent delay

1. Occurrence of two or more delay events at the same time, one an Employer Risk

Event, the other a Contractor Risk Event (some contract uses approximately)

2. Sharing the same start and finish dates

3. The effects are felt at the same time

4. Both should lead to delay to completion

O It is unlikely to occur and argued by some (Keating on construction contracts, 2016)

that this narrow definition is possibly too limited for practical application.

e . s — — —

oo ‘ " ~ x
I 1 I
i

Impacted critical path

Employer delay @ pC
Employer delay event ‘- —————— ’{ ]

Contractor delay
Contractor delay event ’- ------ pl ]
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A Meaning of concurrent delay — True concurrent delay

EHEEEEEEZEEE SRS
Foundation works

Concurrent delays -
foundation works and
permit approval

I

|

I
Contractor driven

Building erection

Employer driven
Authority permit ;
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ACE

& Meaning of concurrent delay — More common usage

1. Two or more delay events arise at different times, but

2. Effects of them are felt at the same time Many call this “true concurrent delay”
3. Both should lead to delay to completion Do you know why?

Period of overlapping delay = concurrent delay

T 1 NERC R S ]
Employer delay / & rc
Employer delay event ‘. -
Contractor delay
Contractor delay event & -------» |
Shared start date
PACEAG ! i i N e i
Em pln;rer delay ‘ PC
Employer delay event & -
Contractor delay Shared end date
Contractor delay event ST N
Impacted criticalpath I
. PC
Contractor delay
Contractor delay event ’- ----- > ]
Employer delay » pC
Employer delay event ’- ..................... > -
, 16
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A Meaning of concurrent delay

In both cases, concurrent delay does not become an issue unless each of an employer

risk event and a contractor risk event lead or will lead to delay to completion.

By: Alavipour, PhD, PMP, CMIT wWww.dralavipour.com .ol gilody gudo ;53 & yguo 50 Lo 398 dlao ;53 17
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A Meaning of concurrent delay

Hence, for concurrent delay to exist, each of the Employer Risk Event and the
Contractor Risk Event
must be an effective cause of Delay to Completion

(not merely incidental to the Delay to Completion)

By: Alavipour, PhD, PMP, CMIT www.dralavipour.com .l gilodl g ;55 @y 50 Lo g9 Jlao ;55 18
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A Meaning of concurrent delay

O Employer Delay to Completion does not exonerate the Contractor for all its delays

prior to that Employer Delay to Completion occurring.
O The effect of the Employer Delay should be assessed as described in Core Principle

5 and any EOT determined due should simply be added to the contract completion

date.

By: Alavipour, PhD, PMP, CMIT wWww.dralavipour.com .l gilodl g ;55 @y 50 Lo G99 Jlao ;53 19
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A Meaning of concurrent delay

O In particular, the Protocol recognizes that delay analysis is rarely precise down to

the day,
therefore the application of common sense requires that the margin for

inaccuracy should be taken into account

In reaching a conclusion on concurrency.

By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .cewl gilodl guceo 53 & y900 50 Lo 398 Jlao ;53 20
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A Meaning of concurrent delay

O Protocol says that concurrent delays have both

1. Practical implications ( _slles les)

2. Leqal implications ( s> les)

We will talk about that later!
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’ (Concurrent Delays) ;b jos &l b 5J07 taoado
{Ew AACE 10S-90

O In the United States, one of the technical references that is commonly-cited in delay

claims is AACE International Recommended Practice (RP) 10S-90,
entitled Cost Engineering Terminology. RP 10S-90,

however, does not offer one single definition of concurrent delays.

Let’s see the definitions!

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl guceo ;55 & 900 50 Lo 398 o ;53 23
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’ (Concurrent Delays) ;b jos &l b 5J07 taoado
{Ew AACE 10S-90

O Concurrency:

¢ Degree to which independent activities may be, or are performed at the same
time (fully or partially).

¢ Degree to which

v" Phases,

v’ Stages, or

v" Activities

may be overlapped.
(June 2007)
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ACE

$ AACE 10S-90 — Meaning of concurrent delay

1. Two or more delays that take place or overlap during the same period (Keating),
either of which occurring alone would have affected the ultimate

completion date.

2. Concurrent delays occur when there are two or more independent causes of delay

during the same time period (Functional)

The “same” time period from which concurrency is measured, however, is

not always literally within the exact period of time.

For delays to be considered concurrent, most courts do not

require that the period of concurrent delay precisely match.
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ACE

$ AACE 10S-90 — Meaning of concurrent delay

3. True concurrent delay is the occurrence of two or more delay events at the same
time (Literal)
one an employer risk event, the other a contractor risk event and the effects of
which are felt at the same time.
s The term *concurrent delay” is often used to describe the situation
where two or more delay events arise at different times,
but the effects of them are felt (in whole or in part) at the
same time.
To avoid confusion, this is more correctly termed the

“concurrent effect” of sequential delay events.
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A AACE 10S-90 — Meaning of concurrent delay

4. Concurrent delay occurs when both the owner and contractor delay the project or

when either party delays the project during an excusable but non-compensable

delay (e.g., abnormal weather).

*» The delays need not occur simultaneously but can be on two parallel

critical path chains (separate critical path)

5. The condition where another delay-activity independent of the subject delay is

affecting the ultimate completion of the chain of activities (same critical path).

Which one?
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’ (Concurrent Delays) ;b jos &l b 5J07 taoado
{EM] AACE 29R-03 - Contract

O The existence of a contractual definition is a major factor on the determination of

concurrency.
O As stated in the previous subsections, contracting parties are free to mutually
agree on any method or procedure as long as those agreements are legally
enforceable.
O Therefore, the general rules, exceptions, and considerations in this RP are applicable
to the extent that they do not directly contradict contractual definitions and

specifications.

What pre-requisite requirements needed before evaluation?
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A AACE 29R-03 - Pre-requisites of concurrent delay

1. Two or more delays that are unrelated, independent, and would have delayed the

project even if the other delay did not exist (both on critical path)

2. Two or more delays that are the contractual responsibility of different parties, but
one may be a force majeure event (different parties)

3. The delay must be involuntary (not pacing); and,

4. The delayed work must be substantial and not easily curable (mitigation with no

cost could not have been done)

What types of concurrent delays exist based on these requirements?
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ACE

$ AACE 29R-03 — Types of concurrent delay

L Whether concurrency is determined literally or functionally:
1. Literal concurrency

“* Happening at the same time

¢ Like “true concurrency”
¢ Under this theory, if the first delay started on day one, and the second

delay started on day two, they would not be concurrent — the delay
associated with the first event would create float in the entire project
so the second delay could not also be on the co-critical path.

2. Functional concurrency

“* Happening within the same analysis period (usually a month)

% “Concurrent effects”
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$ AACE 29R-03 - Literal concurrency

O Literal concurrency occurs when two or more delay-causing events occur at the same

time. IMustration of Literal Concurrent Delays
i 5 DAY
i OWHNER-
' Sbeys 1 Fgp CAUSED
' DELAY
i SS0
E A | FSO — COMPLETION
' Both delays Y OF WORK
' slarf on the
: game dats 1, 10 Days
| ' FSO
ACTIVITY E NN S5 - Start-to-Start
20 Days 5 DAY F5 - Finish-lo-Start
WD — Work D
CONTRACTOR- e

CAUSED DELAY

Bl critical Paih Cwnar-Caused Dalay Contractor-Caeasd Dalay

The two 5 WD delays are literal, concurrent delays because
they both started on the same day and are of equal curalion.

By: Alavipour, PhD, PMP, CMIT WwWw.dralavipour.com .l glodl g ;55 &y 50 Lo G99 Jlao ;53 31
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’ (Concurrent Delays) ;b jos &l b 5J07 taoado
{EM] AACE 29R-03 - Functional concurrency

U Functional concurrency occurs when the separate network paths, on which the

delays reside, concurrently impact the completion of work date

e e

Mustration of Functional Concurrent Delayvs

< Accordingly, the functional

10WD .
' FS0

OWNER-

SWD 1 rg o CAUSED

DELAY

application _of concurrent delay

theory does not necessarily require

the delay events to occur_at the

5 WD :
) { FS0O COMPLETION
same time. Y OF WORK
CONTRACTOR
CAUSED & 1owp
DELAY 1 FSO
/ ' \ 85 - Slar-lo-Slan
FS = Finish=10=5tart

This is different compared to

- Crticzal Path EE Cwmar-Causad Delay Cortractor-Cansed Daky

Keatl ng Theo ryl / The two & WD delays are functionally concurrent because they both have
the same eflect on the compietion of work, but occurred al different limes
during the schedule period being examined.
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’ (Concurrent Delays) ;b jos &l b 5J07 taoado
{EM] AACE 29R-03 - Functional concurrency

U Functional concurrency is a much more liberal application of the concurrent-delay

theory,
allowing for the analyst to identify concurrent delays simply

If the two delays occur within the same measurement period for the

delay analysis.

Q Typically, a delay-analysis measurement period is a month, or the time between

schedule updates.

¢+ Theoretically, a delay that occurred during the first 5 days of the month and a
delay that occurred during the last 5 days of the month could be considered

concurrent.

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl guceo ;53 & y9m0 50 Lo 90 Ao ;53 33



0595 39 SISl 5IUT polor sl 48
(Concurrent Delays) ;b jos &l b 5J07 taoado
{EM] AACE 29R-03 - Functional vs. Literal

actviy| 1 [ 2 s [ajs]s8 1[8]al Aty 1 | 2] 3 a8 & 7|8 ai
O — | : 0N S— . :
B (5] Ir c |-I ) 2 (&) oI |
H = | = e e i
G2 j‘:: : | . < (2 A e I
g L ____- - i H [ _____. 5
D (3| | N 1 _ 0 (3) o t
Sim ulta neous Non-gimu itane ous
events evenis
a) True concurrent delays b) Concurrent effects
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O Literal will result in fewer concurrent delays
O Literal will need day-to-day delay analysis

U Functional is more liberal in identifying and quantifying concurrency

05932 30 WISl LT golor w3
(Concurrent Delays) ;b jos &l b 5J07 taoado

}{EM] AACE 29R-03 - Functional vs. Literal

O Functional will result in more concurrent delays, less compensation for both parties

U Functional theory recognizes the real-world limitations of exactly measuring delays

L Contemporaneous analysis is more functional.

“» Forensic analysis is more likely to be literal in nature.

-~

\_

Remember the SCL Protocol approach?
Employer Delay to Completion does not exonerate the Contractor for all its

delays prior to that Employer Delay to Completion occurring.

Is it against “functional theory?”

~

/

*—
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