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ACE$ What we will learn?

4 Planning and scheduling?

O Effects of different schedule techniques on delay analysis
O Effects of float on delay analysis

O What is critical path?

O Effects of critical path on delay analysis

O Effects of different types of schedule on delay analysis

By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .cewl gilodl guceo ;53 & y9m0 50 Lo 98 Ao ;53 2
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‘A Types of developing construction schedule
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/ Revised schedule
ACEMI

O If the forecasted completion date contains negative float, then the project is late or
behind schedule.

1 Remedies for negative float may be included in the contract specifications and

may require the contractor to prepare
1. Recovery schedule,
2. Acceleration plan, or
3. Time extension request,
depending on
the circumstances and accuracy of the forecasted completion

date.

OoDCC
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{EM] Revised schedule — Recover schedule versus acceleration schedule

U There are two terms that define how to account for a delay to a project schedule,

depending on who is at fault for the delay.

1. If the contractor or one of his subcontractors is at fault, the schedule to account

for the delay is a recovery schedule.

¢ This term is not definitive, in that the industry does not recognize the term

“recovery” to indicate contractor fault.

2. If, on the other hand, the owner of the project is found to be at fault for the delay,

the schedule to recover time is called an “acceleration” or “mitigation schedule.”

OoDCC
By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .cewl gilodl guceo ;53 & 900 50 Lo 390 Jlao ;53 63
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A Revised schedule — Recovery schedule versus updated schedule

O Updated schedule reflects the reality of the current status of the project

with no_changes being made to the logic or durations pertaining to the

activities that are yet to be completed.

O Recovery schedule reflects changes in the uncompleted portion of the schedule.

% Changes may be made to logic, activity durations, and other things to

deliver project in a shorter period of time.

[ Let’s see the general practice here! J .’

OoDCC
By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .cewl gilodl gudeo ;53 & yqm0 50 Led 398 Ao ,53 64
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/ Revised schedule
ACEMI

O It is subsequent to an update on the schedule,

with the purpose of recovering lost time in a project schedule while

minimizing the cost of the project.

¢ Recovery schedule is implemented at a cost, and

this cost must be a serious consideration when recovery

schedules are prepared.

OoDCC
By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl guceo ;55 & 900 50 Lo 398 Jlao ;58 65
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/ Revised schedule
ACEMI

L General practice:

1. This process begins with an updated schedule.

*» Don’t forget to analyze delays before proceeding.

2. Then, new schedule with the revised completion date is prepared and is called the

“recovery schedule, acceleration schedule, or extended schedule.”
3. Once this has been developed, the revised schedule will become the “revised baseline

schedule.”

OoDCC
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0593 30 Ol 30T zol> Wiyl 9
O b 36T (6 (gusilo) 9 5305 40l 0 i putlio 1o
{EM] Revised schedule — Who initiates the revised schedule?

L When the project is behind the schedule

1. Because of contractor’s fault, the contractor would typically initiate the

preparation of the recovery schedule

v (no compensation-prevention of liquidated damages)
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ACE

& Revised schedule — When Revised schedule should be prepared?

L When the project is behind the schedule

1. Because of contractor’s fault, the contractor would typically initiate the

preparation of the recovery schedule

v (no compensation-prevention of liquidated damages)
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A Revised schedule — When Revised schedule should be prepared?
L When the project is behind the schedule

2. Because of owner’s fault, the owner would typically initiate the preparation of

the acceleration schedule

v" (usually no compensation, but cost of schedule recovery)

3. Because the factors were not under the control of neither sides

v" (usually no compensation, but cost of schedule recovery)
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ACE

$ Recovery schedule — Who initiates?

O Normally the contractor who controls the schedule will make a determination

about the need for a recovery or acceleration schedule.

L Owner could also request a recovery or acceleration schedule to have the contractor

demonstrate how a completion date will be met.

L Contractor is not required to prepare a recovery or acceleration schedule unless
requested by the owner.

 If requested by the owner, the contractor must mitigate delays to the schedule

even if other parties are responsible for the event causing the delays.

A recovery or acceleration schedule must be approached and prepared
with caution, with an eye toward the cost and legal implications.

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl guceo 55 & 900 50 Lo 399 Ao ;53 70
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A Recovery schedule — Who initiates?

VERY IMPORTANT:
O If the contractor generates the recovery or acceleration schedule without advising
the owner of the cost and the need for a change order, this might constitute a waiver
of the contractor’s right to seek a
time extension + delay and/or acceleration-related cost.
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A Recovery schedule — Who initiates?
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A Recovery schedule — Who initiates?
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/h Recovery schedule — Who initiates?
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{EM] What we will learn?

O Determination of delays

¢ Skills required for designer (AE) /CM related to delays analysis
» Sources of delay analysis

» AACE International Recommended Practice No. 29R-03
» SCL Protocol

L Delay Protocol

» Delay and disruption

» 22 Core Principles

» Sample of contract provisions

pes of construction delays

» Critical vs. non-critical

Excusable

Non-excusable

Compensable vs. non-compensable

Sample of contract provisions

O Some of main reasons leading to the submission of claims
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STEP #1
@ Does the claim comply with
= contractual conditions?

{
Non-Compliance

STEP #2

STEP #3
A Is the delay critical?

YES (/)

A Critical
STEP #4

@;j{ 0] WATTET [L

({% Determine if the delay
is compensable

h 4 h 4 b4 N

NO‘-L}-‘

(/) Claim Rejected
i
gﬁ\;ﬂ Non-Compensable |l (1/: Compensable

Determine
Compensation

STEP #5
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A Determination of delays

Do not start up by already saying who is responsible!
First and foremost: Determine when the delays occur and where the
critical path delays.

0 Key practices:
=) Careful planning and preparation
=) Careful review
===) Accurate reporting and updating

Garbage In Is Garbage Out '

By: Alavipour, PhD, PMP, CMIT www.dralavipour.com .ol glodly g 553 & yguo 5o ko Go8 SIlao 53 D
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A Determination of delays
ACEMI

O Analyze the contract

> What it says about delays?
¢ How are you supposed to document?
* What type of analysis do you need to provide?

* What it says about weather, how do you implement that into the contract, etc?

By: Alavipour, PhD, PMP, CMIT WwWw.dralavipour.com el glodl gusw 558 & yguo 4o Liad G99 dlao ;55 6
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{EM] Skills required for Designer (AE) / CM related to delay analysis

The Royal Brompton Hospital NHS v Watkins Gray International (UK) (2000)
identified that architect needs three basic skills:
1. Construction knowledge
2. Understanding of programming techniques
¢ (schedule, plan, delay analysis methods, etc.)
3. Contractual awareness
¢ The architect must understand the relevant contractual provisions and be up-

to-date on decided cases.

{ Claims are inevitable on most large-scale construction projects J

obcCcC
By: Alavipour, PhD, PMP, CMIT www.dralavipour.com .ol glodly g 553 & ygu0 5o ko o8 Ilao 53 7
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A Sources of delay analysis
ACEMI

O Three primary sources:

1. International Recommended Practice No. 29R-03 (2011)

*» American Association of Cost Engineering (AACE) International
2. SCL Delay Protocol (2"d Edition published in Feb 2017)

¢ Society of Construction Law Delay and Disruption Protocol
3. ASCE Schedule Delay Analysis (15t Edition published in 2017)

1. American Society of Civil Engineers

Olnl o @l e 9o U
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VE YNV £ 50 (oiales] & g0 4) Glom Sl a4y (S, 076 Jaalljgiws  + .»

obcCcC
By: Alavipour, PhD, PMP, CMIT WwWw.dralavipour.com el glodl gusw 558 &g 4o i G99 dlao ;55 8




0595 3 Wl sl LI gol> w48

$o18,1 48 oSS 51 Ol s ).JLJ oo
A Sources of delay analysis
ACEMI

ASCE STANDARD

\
]

AMSI/ASCE/CI

67-17

Schedule Delay

FORENSIC SCHEDULE ANALYSIS g% Analysis

o, . et

“RucnO” 2019 CUMAA

SOCIETY OF
CONSTRUCTION LAW
DELAY AND DISRUPTION
PROTOCOL

2nd edition
February 2017

By: Alavipour, PhD, PMP, CMIT WWw.dralavipour.com .l gilodl gusw 558 & yguo 4o i Ggd dlao 55 9
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A Sources of delay analysis
ACEMI
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{EM] AACE International Recommended Practice No. 29R-03

U Forensic schedule analysis
¢ Published in 2011.

* The purpose is to provide a unifying reference of basic technical principles and
guidelines for the application of critical path method (CPM) scheduling in
forensic schedule analysis.

* The RP discusses certain methods of schedule delay analysis, irrespective of
whether these methods have been deemed acceptable or unacceptable by
courts or government boards in various countries around the globe.

 This RP is not intended to establish a standard of practice, nor is it intended to
be a prescriptive document applied without exception.

“* While the recommended protocols are intended to aid the practitioner in
creating a competent work product it may, in some cases, require additional or

fewer steps. .,

obcCcC
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‘A SCL Delay Protocol

O 2nd edition published in 2017
U Published by the Society of Construction Law (UK)

L The purpose is to provide guidance on common delay and disruption when one
party wishes to:
1. Recover an extension of time (EOT)
2. Compensation for the additional time spend and additional resources used
U The purpose is to avoid unnecessary disputes
O Focus is to provide practical and principled guidance on issues that can be applied
in relation to all projects to:
1. Avoid disputes

2. Limit the costs of disputes if disputes are unavoidable

By: Alavipour, PhD, PMP, CMIT wWww.dralavipour.com el gilody b ;53 & yguo 50 Lo 398 dlao ;53 19
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A SCL Delay Protocol
ACEMI

O Protocol identifies various options, leaving people to choose based on their needs

(e.g., complexity of project, nature of the project, etc.)
QO Itis not the contract document, nor the international law.
O This guidance is intended to be generally applicable to any contract.
O Itis only a good practice, not best practice.
O Users of the Protocol should apply its recommendations with common sense.

The Protocol is intended to be a balanced document, reflecting equally the intere'

of all parties to the construction process. obcce

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl guceo ;55 & 900 50 Lo 398 Jlao ;55 16
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A SCL Delay Protocol
ACEMI

O Structure of the 219 edition

(a)
(b)

()
(d)

(e

®

Core Pninciples: a summary of the 22 Core Principles:

Guidance Part A: an overview of delay. disruption and acceleration
concepts:

Guidance Part B: gmidance on each of the 22 Core Principles;
Guidance Part C: guidance on other financial heads of claim that often

arise i the context of delay and disruption:

Appendix A: defimtions and glossary for both defined terms in the
Protocol and terms commonly used 1 relation to delay and disruption:

and
Appendix B: lists of the typical records within each of the six

categornies of records relevant to delay and disruption identified in the
guidance to Core Principle 1.

By: Alavipour, PhD, PMP, CMIT wWww.dralavipour.com .ol gilody gudo ;53 & yguo 50 Lo 398 dlao ;53 17
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/h SCL Delay Protocol — Delay and disruption

O The construction industry often associates delay and disruption.

L While they are both effects of events,
1. Impacts on the works are different,

2. Events may be governed by separate provisions of the contract and governing
law,
3. They may require different types of substantiation and

4. They will lead to different remedies.
¢ Having said that, the monetary consequences of delay and disruption may

overlap and, further,
delay can lead to disruption and,

vice versa, disruption can lead to delay. .’

ODCC
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A SCL Delay Protocol — Delay

QO Inreferring to ‘delay’, the Protocol is concerned with time —

work activities taking longer than planned.

O In large part, the focus is on delay to the completion of the works —

In other words, critical delay.

L Hence, ‘delay’ is concerned with an analysis of time.

s This type of analysis is necessary to support an Extension of

Time (EOT) claim by the Contractor.

extension of time (EOT)

Additional time granted to the Contractor to provide an extended contractual time

period or date by which work 1s to be, or should be completed and to reheve 1t from

liability for damages for delay (usually hquidated damages). '

ODCC

By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .cewl gilodl guceo 53 & y900 50 Lo 398 Jlao ;53 20
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A SCL Delay Protocol — Delay

delay event
An event or cause of delay, which may be either an Employer Risk Event or a

Contractor Risk Event.

Delay to Completion
[n common usage, this expression may mean either delay to the date when the

contractor planned to complete its works, or a delay to the contract completion date.
The Protocol uses the expressions Employer Delay to Completion and Contractor
Delay to Completion, both of which mean delay to a contract completion date - see

their defimtions.

Delay to Progress
[n the Protocol, this means a delay which will merely cause delay to the Contractor’s

progress without causing a contract completion date not to be met. It 1s erther an
Employer Delay to Progress or a Contractor Delay to Progress.

By: Alavipour, PhD, PMP, CMIT wWww.dralavipour.com el gled guw 353 &yguo 30 Lo 399 ko 573
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A SCL Delay Protocol — Delay

Contractor Delay

Expression commonly used to describe any delay caused by a Contractor Risk Event.
The Protocol distinguishes between: Contractor Delay to Progress which 1s a delay
which will merely cause delay to the Contractor’s progress without causing a contract
completion date not to be met: and Contractor Delay to Completion which 1s a delay
which will cause a contract completion date not to be met.

Contractor Delay to Completion
See Contractor Delay.

Contractor Delay to Progress
See Contractor Delay.

Contractor Risk Event
An event or cause of delay or disruption which under the contract 1s at the nisk and
responsibility of the Contractor.

Employer Risk Event

An event or cause of delay or disruption which under the contract is at the risk and
responsibility of the Employer.

By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .cewl gilodl guceo ;53 & 900 50 Lo 390 Ao ;53 22
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A SCL Delay Protocol — Delay

[ Does it relate to cost? ]

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl guceo ;55 & 900 50 Lo 398 o ;53 23
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A SCL Delay Protocol — Delay

O Of course, time means money.

O Typical monetary claims by a Contractor

that are dependent upon an analysis of time (i.e. a delay analysis)

are as follows (subject to the terms of the contract and depending on the
specific circumstances):

a) Relief from LDs (with the inverse claim by an employer for LDs);

b) Compensation for time-related costs; and

c) If the contractor has taken acceleration steps in an attempt to

mitigate the delay, compensation for those steps.

By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .cewl gilodl gudeo ;53 & y9m0 50 Led 398 Ao ,53 24
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A SCL Delay Protocol — Delay
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A SCL Delay Protocol — Delay
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A SCL Delay Protocol — Delay

compensable event
Expression sometimes used to describe what in the Protocol 1s an Employer Risk Event

in respect of which the Contractor 1s entitled to compensation.

compensation
The recovery or payment of money for work done or time taken up whether by way of

valuation. loss and/or expense or damages.

By: Alavipour, PhD, PMP, CMIT wWww.dralavipour.com .l glodl g ;55 @y 50 Lo Ggd Jlao ;53 27
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A SCL Delay Protocol — Disruption

O In referring to ‘disruption’,

the Protocol is concerned with disturbance, hindrance or interruption to a

Contractor’s normal working methodes,
resulting in lower productivity or efficiency in the execution of

particular work activities.

[ When it occurs? ]

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl guceo 53 & 900 50 Lo 390 Jlao ;53 28
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/& SCL Delay Protocol — Disruption

O If the Contractor is prevented from
following what was its reasonable plan at the time of entering into the

contract for carrying out the works or a part of them (i.e. it is disrupted),

the likelihood is that
1. Its resources will accomplish a lower productivity rate than

planned on the impacted work activities such that,

2. Overall, those work activities will cost more to complete and

3. The contractor’s profitability will be lower than anticipated.

[ Disruption could lead to... ]

By: Alavipour, PhD, PMP, CMIT wWww.dralavipour.com el gled guw 353 &yguo 30 Lo 399 ko 573
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A SCL Delay Protocol — Disruption

L Work that is carried out with a lower than reasonably anticipated productivity rate (i.e.

which is disrupted) will lead to:
(a) activity delay; or
(b) the need for acceleration, such as increasing resources, work faces or working
hours, to avoid activity delay; or
(c) A combination of both — and therefore, in each case, loss and expense.

“ Hence, ‘disruption’ is concerned with an analysis of the productivity

of work activities,

irrespective of whether those activities are on the

critical path to completion of the works.

OoDCC
By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl guceo ;53 & 900 50 Lo 399 Jlao ;53 30
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/h SCL Delay Protocol — Delay and Disruption

O Delay and disruption are inherently interrelated.

O Aloss of productivity (i.e. disruption) can lead to delay and,
if the impacted activities are on the critical path, that can be critical delay.
¢ Hence, the Contractor may rely upon a disruption analysis to

support a critical delay claim in addition to its delay analysis.

obcCcC
By: Alavipour, PhD, PMP, CMIT WwWw.dralavipour.com .l glodl g ;55 &y 50 Lo G99 Jlao ;53 31
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U There are 22 core principles in SCL Protocol

1.

B whno

Programme and records

Purpose of extension of time (EOT)

Contractual procedure requirements

Do not ‘wait and see’ regarding impact of delay events (contemporaneous
analysis)

Procedure for granting EOT

Effect of delay

Incremental review of EOT

Float as it relates to time

Identification of float

. Concurrent delay — effect on entitlement to EOT

. Analysis time — distant from the delay event

. Link between EOT and compensation

. Early completion as it relates to compensation

. Concurrent delay — effect on entitlement to compensation for prolongation
. Mitigation of delay and mitigation of loss

ODCC

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl guceo ;53 & 900 50 U 398 o ;53 32
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A SCL Delay Protocol — Core principles

U There are 22 core principles in SCL Protocol
16. Acceleration
17. Global claims
18. Disruption claims
19. Valuation of variations
20. Basis of calculation of compensation for prolongation
21. Relevance of tender allowance
22. Period for evaluation of compensation

OoDCC
By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl guceo ;53 & y9m0 50 Lo 90 Ao ;53 33
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0 Contracting parties should reach a clear agreement on

1.
2.

O The programme should be updated to record: /

\/
0’0

\/
0’0

\/
0’0

\/
0’0

\/
0’0

o

*

The type of records to be kept and

Allocation of the necessary resources to meet that agreement

Your contract should include

procedures for all of these
Variations, records

Actual progress,

Change of logic,
WE WOULD REVIEW LATER

Methods and sequences,

Mitigation or acceleration measures and

Any EOTs granted

The programme means “‘schedule” in SCL Protocol. .'
OoDCC

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl guceo ;53 & y9m0 50 Led 598 Ao ,53 34
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A SCL Delay Protocol — CP 1: Programme and records
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/4& SCL Delay Protocol — CP 2: Purpose of EOT

[ The benefit of an EOT to the contractor is to:

** Relieve him/her of liability for damages for delay (usually liquidated damages).

v LDs means liquidated damages in SCL Protocol.

O The benefit of an EOT for the employer (owner) is that
1. It establishes a new contract completion date.
2. It prevents time for completion of the works becoming “at large.”
3. It allows for coordination / planning of its own activities, such as training

operational staff.

Contracts should separate EOT provisions
from Compensation provisions

X

OoDCC
By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl guceo ;55 & 900 50 Lo 98 Ao ;53 36
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A SCL Delay Protocol — CP 3: Contractual procedural requirements

U Contractual procedural requirements such as contractor’s obligations relating to:

¢ Notices (e.g., change orders issued from Owner)
¢ Time (substantial completion, final completion, submissions, etc.)
¢ Proof and assessment to delay events

<+ Etc.

Contracts should include provisions
related to contractor’s obligation

obcCcC
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A SCL Delay Protocol — CP 3: Contractual procedural requirements

U Most if not all the standard forms of contract contain obligations on the part of

contractor to give notice to the CA (AE) as soon as an Employer Risk Event occurs
that the contractor considers entitles it to an EOT.

1. Some require notice of the occurrence of Employer Risk Event irrespective of

whether it is likely to affect the contract completion date.

v" Delays occurred, but we do not know whether it affects the completion date.

2. Some require notice of all event that adversely affect progress irrespective of

liability or consequence.

v All events, whether occurs or is going to occur. It affected or may affect.

In some standard form these notices are
pre-conditions to entitlement

OoDCC
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4 3 SCL Delay Protocol — CP 4: Contemporaneous analysis

U Do not “wait and see” regarding impact of delay events (contemporaneous analysis)

L The contractor potentially will be entitled to an EOT only for those events or causes of
delay in respect of which the employer (owner) has assumed risk and responsibility

that impact the critical path.

s “Employer Risk Events” is an event or cause of delay or disruption which under

the contract is at the risk and responsibility of the Employer.

L Each EOT application should be assessed as soon as possible, not later than one

month after it has been received.

BT
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A SCL Delay Protocol — CP 4: Contemporaneous analysis

O A “‘wait and see’ approach to assessing EOT is discouraged.

1. This allows appropriate mitigation measures to be considered by the project
participants so as to limit the impact of the delay event.

2. It also provides the Employer and the Contractor with clarity around the contract

completion date so that they can understand their risks and obligations and act

accordingly.

What is the responsibility of CM or CA here?

obcCcC
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4 3 SCL Delay Protocol — CP 4: Contemporaneous analysis

[ One of the key responsibilities of the CM is to

advise the owner regarding the impact of change orders on contract completion

dates and other milestone dates.

¢ Like the cost estimates prepared for change orders,

such analysis can provide the owner with a forward looking analysis

of the estimated time impact due to change orders.

Time extensions should be given when due and should not be
withheld to the end of the project.

Change orders should address both the cost and the time extensions due as a result of the

" Contracts should include provisions as to how the contractor should
perform contemporaneous analysis

 WEWILLTALK MORE IN DEPTH LATER IN NEXT SESSIONS
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U Employer Risk Event should be predicted to the extent it is possible using CP 4.

U The analysis should start before a position of considering whether the contractor is
liable for liquidated damages or relieved from it (CP 4).

¢ This assessment should be based upon an appropriate delay analysis

O If Employer Risk Event impacts the critical path of the works and thus extends the

contract completion date, the procedure for granting EOT defines how extension of

time should be given to the contractor.

Contracts should include provisions as to what
procedure should be used if EOT needs to be granted '
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By: Alavipour, PhD, PMP, CMIT wWww.dralavipour.com .ol gilody gudwo ;53 & yguo 50 Lo §g8 dlao ,§3 DD




0593 30 Ol 3IUT zol> vyl )8
60105148 ol 31 &l B 3IGT 1aoudio
A SCL Delay Protocol — CP 5: Procedure for granting EOT

O If CA (AE) does not make a determination of the EOT entitlement when EOT is in

fact due, there is a danger that the EOT mechanism may fail,

leaving the contractor only obliged to finish the work within a reasonable time.

/ For this reason, construction contracts should contain provisions
entitling the CA (AE) to determine an EOT,
even if

contractor has not applied for one, or has applied with insufficient

K information.

~
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A SCL Delay Protocol — CP 5: Procedure for granting EOT

0 An EOT clause should be drafted properly.

* Wording such as “any other special circumstances” is general and will be
dismissed by many courts.
% Such an EOT clause should also explain the consequences of the contractor’s

failure to comply with any procedural requirements in applying for an EOT.

U This procedure and the process to predict whether the Employer Risk Event results

in granting EOT to the contractor needs to consider CP 8 (float ownership).
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A SCL Delay Protocol — CP 5: Procedure for granting EOT
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/4& SCL Delay Protocol — CP 6: Effect of delay

O Employer should not wait until

“ Employer Risk Event starting to effect contractor’s progress or
“ What is the full effect of Employer Risk Event on contractor progress or

“ Whether the contractor actually needs the EOT

O Employer should grant EOT if CP 4 (contemporaneous analysis) proves the

extension is the result of Employer’s action.

O The CA (AE) should not wait to see if the contractor actually needs the EOT.

Contracts should include provisions of when the EOT is granted.
End of project? When the effect started to impact?

obcCcC
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A SCL Delay Protocol — CP 7: Incremental review of EOT

0 Sometimes the full effect of an Employer Risk Event cannot be predicted with

certainty at the time of initial assessment.
¢ Itis recommended to grant an EOT and review and assess at later intervals.
v The EOT should be considered by the CA at intervals
as the actual impact of the Employer Risk Event reveals and
EOT increased
but not decreased,
unless there are express contract terms permitting

this

[ Why increase and not decrease?

obcCcC
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A SCL Delay Protocol — CP 7: Incremental review of EOT

Time impact analysis in two cases:

1. Update schedule exactly before a change order
** No decrease
¢ May increase because of other Employer’s delays
2. Update schedule distant from a change order
* May decrease because of contractor’s delay occurred before a change order
v" Solution is to consider that delays concurrent based on “functional theory”

¢ May increase because of other Employer’s delays

s ™
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A SCL Delay Protocol — CP 7: Incremental review of EOT

EMI

0 CA (AE) should bear in mind that it is allowable to deal with EOT incrementally.

< HOW? It will be defined in CP 4 later in next sessions.

IMPORTANT NOTE:

CA (AE) should not use this approach to “wait and see” the outcome.

This allows the contractor to replan the works to completion

- Contracts should include provisions as to how review should be =
continued
iIf EOT is granted and whether EOT can be decreased or not
k after itis granted

)
obcCcC
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A SCL Delay Protocol — CP 8: Float as it relates to time

U Float values in a programme (schedule) are an indication of the relative criticality of

activities, generally, when float is exhausted, the completion date will be impacted.

UNLESS

There is express provision to the contrary in the contract

The “ownership” of float causes particular arguments in disputes
over entitlement to an EOT and must be addressed in the contracts.

Contracts should include provisions as to how contractor and owner
deal with Float and who is the owner of float.

OoDCC
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4 3 SCL Delay Protocol — CP 8: Float as it relates to time

 For some harsh contracts, some contractors use contingency in the time of activities

during scheduling.
¢ This is the responsibility of AE to check the schedule.
1. A Contractor may argue that it ‘owns’ the float,
because, in planning how it proposes to carry out the works,
it has allowed additional or float time to give itself some flexibility.
2. An Employer may typically say that the Contractor has no EOT entitlement
unless the delay to progress will result in a contract completion date being

missed.

Parties should ensure that this issue i1s addressed in their contracts.
The expression ‘float’ rarely, if ever, appears in standard form
conditions of contract '

OoDCC
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A SCL Delay Protocol — CP 8: Float as it relates to time

Q Is it written in the contract?

1. Some written that the owner
2. Few written that the contractor
3. Some written nothing

» The project owns the float! First come first served.

How about AACE 29R-03?

obcCcC
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4 3 SCL Delay Protocol — CP 8: Float as it relates to time

AACE 29R-03

3. Shared Ownership of Network Float

In the absence of contrary contractual language, network float, as opposed to project float, is a
shared commodity between the owner and the contractor. In such a case float must be shared in
the interest of the project rather than to the sole benefit of one of the parties to the contract.

Also, float consumption and ownership can be relevant where issues involve disruption, loss of
productivity, and constructive acceleration regardless of the criticality of the activity.

E. Ownership of Float

In the absence of contrary contractual language, network float is a shared commodity between the
owner and the contractor. Conventional interpretation of the principle of shared float allows the use of
float on a first-come-first-serve basis, thereby allowing the owner to delay activities on that path up to
the point where float is consumed. Therefore, as a corollary, if pacing is defined as the consumption
of float, it follows that both owners and contractors are allowed to pace non-critical work.

What if it is a time between scheduled completion date .»

and contractual completion date?
oDcCC
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/“ SCL Delay Protocol — CP 8: Float as it relates to time
ACEMI

AACE 29R-03

E. Ownership of Float

Project float is the time between the last schedule activity on the baseline schedule and the
contractual completion date where the contractual completion date is later than the scheduled
completion date. In this case, in the absence of contrary contractual language, project float is owned

solely by the contractor.

Could the contractor claim if project owns the float?

ODCC
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4 3 SCL Delay Protocol — CP 8: Float as it relates to time

Q If the project owns the float:

+ Contractors would have activities with float used by an owner===no delay===no

time extension===but economic ramifications to the contractor because:

v" The contractor wanted to perform activities while he had equipment available.

O For example, question to design===contractor waits===equipment is no longer
available===no delay===Dbut less efficiently perhaps at increased cost.

O But most contracts are silent with respect to delays that affect noncritical activities.

Project owns the float, and either party may use float as long as it
IS not to the financial detriment of the other party.

OoDCC
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{EM] SCL Delay Protocol — CP 8: Float as it relates to time — Sample of contract provision

O Specifications of contract provided by U.S. Army Corps of Engineers state that the
float is not for the exclusive use of the contractor or the owner. Instead, the float is to be

shared.

¢ Float or slack is defined as the amount of time between the early start date and the
late start date, or the early finish date and the late finish date, of any of the
activates in the schedule.

s Float or slack is not time for the exclusive use of or benefit of either the

Government or the Contractor.
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{EM] SCL Delay Protocol — CP 8: Float as it relates to time — Sample of contract provision

[ The following provision, taken from a U.S. federal construction contract, addresses the

ownership of float but limits the provision to addressing total float only. The total float

Is essentially owned by the first party that requires it, a distinct advantage to owners.

Note that extensions of time would generally not be granted under this provision:

¢ Float is not time for the exclusive use or benefit of either the Owner or the
Contractor.
+» Extensions of time for performance required under the contract clauses entitled
Changes, Differing Site Conditions, Termination for Default, Damages for Delay,
Time Extensions, or Suspension of Work will be granted
only to the extent that equitable time adjustments for the

activity or activities affected exceed the total float or slack.'
obcCcC
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{EM] SCL Delay Protocol — CP 8: Float as it relates to time — Sample of contract provision

L Many contracts have adopted this industry standard approach to float ownership.
O For example, here is what the 2016 Minnesota Department of Transportation Standard
Specifications for Construction says about float ownership:
¢ The contractor acknowledges that all float (including Total Float, Free Float, and

Sequestered Float) is a shared commodity available to the Project and is not for the

exclusive benefit of any party;

float is an expiring resource available to accommodate changes in the Work,

however originated, or to mitigate the effect of events that may delay performance

or completion of all or part of the Work.

OoDCC
By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl guceo ;53 & y9m0 50 Lo 398 Ao ;53 76



0595 3 Wl sl LI gol> w48

$o18,1 48 oSS 51 Ol s }.,,IL;T 1dodio
A SCL Delay Protocol — CP 8: Float as it relates to time

So, what is the recommended approach if the owner or project owns the
float?

By: Alavipour, PhD, PMP, CMIT wWww.dralavipour.com .ol gilody gudwo ;53 & yguo 50 Lo 398 dlao ;53 77



0593 30 Ol 3IUT zol> vyl )8
619,158 o5 31 Ol b 36T oo
A SCL Delay Protocol — CP 8: Float as it relates to time

U One mechanism _employed by some contractors to avoid the adverse impact of such

provisions is to submit late start schedules to the owner.

Should the owner mandate an early start schedule?

O The possibility is very real that such owner intervention could result in a legal

interpretation that the owner has assumed control over the methods, means,

techniques, sequences, and procedures.

{ What else?

obcCcC
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4 3 SCL Delay Protocol — CP 8: Float as it relates to time

O If the Contractor wants to make allowance for the possibility of Contractor Delays

(sometimes referred to as ‘Time Risk Allowance’ or ‘contingency’),

then it should
1. Include in the activity durations in its programme such additional time

as the contractor believes is necessary to reflect the risk of such delays

to those activities.

2. Alternatively, it may identify such allowances as separate activities in

the programme entitled ‘contingency for ... [e.g., Groundwork]’.

{ Which one is more prudent?

ODCC
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A SCL Delay Protocol — CP 9: Identification of float

O This is greatly assisted where there is a properly prepared and regularly updated
programme (schedule), the Accepted/Updated programmes.
* Recommendation for the preparation of Accepted/Updated Programmes are set

out as part of the guidance to CP 1.

Although CP1 discussed in Document Management Course,

We will discuss CP 1 later in next sessions.

Contracts should include provisions as to how the schedule should be
updated and how float should be identified

OoDCC
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