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What we will learn?

 What is liquidated damages (LDs)?

 How to estimate liquidated damages?

 When do liquidated damages begin and end?

 Types of liquidated damages estimates

 Enforceability

 Bonus or incentive clauses



What is Liquidated Damages (LDs)?
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Liquidated damages – Introduction

 An Owner’s delay damages may include the loss of income, the cost of alternate

facilities, increased financing costs, extended overhead costs, and lost profits.

 Because these costs are difficult to measure, the liquidated damages clause is

often a preferred alternative to the reimbursement of actual damages.

 Liquidated damages are predetermined prior to the execution of the Contract.

 The exact amount of the liquidated damages is specified in the Contract.

 Liquidated damages clauses can take many forms.
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Liquidated damages – Introduction

 The Owner should seek the assistance of qualified counsel in:

1. Structuring the wording of the clause

2. Computing the damages it may reasonably sustain if a delay occurs to all or a

portion of the Project.

 Projects such as highways and transit systems have a value to the public, but delay

damages for such often cannot be easily calculated.

Therefore, the Owner cites a liquidated damages amount to cover the estimated damages 

that will be sustained if the Project is completed late. 
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Liquidated damages – Introduction

 One might ask why an Owner would specify a liquidated damages amount in

advance as opposed to seeking recovery for actual damages if a delay occurs.

The answer is that liquidated damages are desirable when it is difficult or impossible to 

accurately determine the actual damages that the Owner would incur in the event of a 

delay, particularly for public projects. 

 The Owner should check with counsel before calculating the amount of liquidated

damages to ensure that all legalities are considered.
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Liquidated damages – Sample of contract clause
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Liquidated damages – Example

 If a contractor falls behind schedule due to un-excusable delays during the project, the

liquidated damages clause allows it to determine whether recovery efforts would be

cost effective.

For example, if a contractor is behind schedule due to un-excusable delays by ten days on

a project and the liquidated damages are $300 per day, the potential exposure is $3,000.

If the cost of accelerating the work to make up the ten days is $7,000, then the cost-

effective decision is to finish late.

The contractor may still decide to accelerate the work because of other

considerations.



By: Alavipour, PhD, PMP, CMIT www.dralavipour.com .ذکر مطالب فوق تنها در صورت ذکر منبع بلامانع است

فرآیند جامع آنالیز تاخیرات در پروژه
)Liquidated Damages(آنالیز خسارت وارده به کارفرما : آنالیز مالی تاخیرات

9

4311درتاخیرخسارت

غیرمجازتاخیراتخسارت



By: Alavipour, PhD, PMP, CMIT www.dralavipour.com .ذکر مطالب فوق تنها در صورت ذکر منبع بلامانع است

فرآیند جامع آنالیز تاخیرات در پروژه
)Liquidated Damages(آنالیز خسارت وارده به کارفرما : آنالیز مالی تاخیرات

10

تاخیرکارخسارتکار،تسریعهزینه:50ماده

پیمانشدهتمدیدمدتهايوهلاعبهپیماناولیهمدتازبیشکارانجاممدتکهصورتیدرکارپایاندر)ب
نتعییراپیمانکارغیرمجازتاخیرمدتپیمانکاردلایلبهرسیدگیو30مادهرعایتبامشاورسمهندباشد

.گیردقرارتاخیرخسارتمحاسبهكلامزیرشرحبهکارفرمابتصویازسپتامیکند

یباقمبلغهزارمدویک،تاخیرروزهربراينشود،بیشترپیمانمدتدهمیکازمجازغیرتاخیرمدتجمعهرگاه1)
.استشدهتاخیرآناجرايدرکهکارمانده

برايو1بندطبقپیمانمدتدهمیکتاشود،یشتربپیمانمدتدهمیکازمجازغیرتاخیرمدتجمعگاههر2)
هشدتاخیرآناجرايدرکهکارماندهباقیمبلغهزارمیکتاخیرروزهربرايپیمانمدتچهارمیکتاآنبرمازاد
.است

اخیرتخسارتهايمجموعیابد،ادامهپیمانولیشودبیشترپیمانمدتچهارمیکازغیرمجازتاخیرمدتجمعهرگاه3)
چهارمیکبراضافهمدتوشودبیشتر)2(بندپایهبرشدهمحاسبهخسارتجمعازنمیتواندپیمانکارازدریافتقابل
.میشودمنظورخسارتدریافتبدونکارانجاموادامهبرايپیمانمدت

4311درغیرمجازتاخیرخسارت
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تاخیرکارخسارت،کارتسریعهزینه:50ماده

پیمانشدهتمدیدمدتهايوهلاعبهپیماناولیهمدتازبیشکارانجاممدتکهصورتیدرکارپایاندر)ب
نتعییراپیمانکارغیرمجازتاخیرمدتپیمانکاردلایلبهرسیدگیو30مادهرعایتبامشاورسمهندباشد

.گیردقرارتاخیرخسارتمحاسبهكلامزیرشرحبهکارفرمابتصویازسپتامیکند

بهربوطموضعیتصورتمبلغمنهايپیمانمبلغازاستعبارتاستشدهتاخیرآناجرايدرکهکارباقیماندهمبلغ4)
پیمانمدتروزآخرینتایافتهانجامکارهاي

برنامهبهنسبتکارتاخیرشود،دادهخاتمهپیمانبه48مادهطبقیاگرددفسخ46مادهطبقپیمانکهصورتیدر5)
ار،پیمانکغیرمجازتاخیربابت.میشودبررسیآنغیرمجازومجازمیزانشدهبررسی30مادهرعایتباتفصیلیزمانی
اجرايدرهککارماندهباقیمبلغحالت،ایندر.میگیردتعلقپیمانکاربهتاخیرخسارتپرداختبند،اینمفادطبق

مجازرتاخیگرفتننظردرباوتفصیلیزمانیبرنامهطبقکهکارهاییمبلغازاستعبارتاست،شدهتاخیرآن
.شدهانجامکارهايمبلغمنهايمیشد،انجامپیمانخاتمهیافسختاریختابایدپیمانکار

سارتاخذکهموارديدر6) سناددروباشدضروريمادهایندرشدهدرجارقامازبیشتاخیرخ مداركوا
شبینیآنمیزانپیمان سارتباشدشدهپی رراتاخیرخ ساسب .میکنندمحاسبهآنا

4311درغیرمجازتاخیرخسارت
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4311درغیرمجازتاخیرخسارت
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4311درغیرمجازتاخیرخسارت

خصوصیشرایط
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غیرصنعتیEPCپیمانهايدرغیرمجازتاخیرخسارت

نامهموافقت
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غیرصنعتیEPCپیمانهايدرغیرمجازتاخیرخسارت

عمومیشرایط
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غیرصنعتیEPCپیمانهايدرغیرمجازتاخیرخسارت

خصوصیشرایط
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صنعتیEPCپیمانهايدرغیرمجازتاخیرخسارت
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صنعتیEPCپیمانهايدرغیرمجازتاخیرخسارت
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صنعتیEPCپیمانهايدرغیرمجازتاخیرخسارت
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صنعتیEPCپیمانهايدرغیرمجازتاخیرخسارت



How To Estimate Liquidated Damages?
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How to estimate liquidated damages?

Owner should consider the following items when preparing an estimate of LD:

●Cost for project inspection

●Costs for continued design services

●Costs for the Owner’s staff

●Costs for maintaining current facilities

●Costs for additional rentals

●Costs for additional storage

●Lost revenues

●Costs to the public for not having the facility

●Additional moving expense

●Escalation costs

●Financing costs

While other costs may be
included in the liquidated
damages estimate, this list
provides a general idea of
the types of costs to
consider.
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How to estimate liquidated damages?

A note of caution: Liquidated damages are specific for each Project. 

 Unfortunately, Owners often use standard tables for liquidated damages that may not

reasonably reflect the damages they will sustain if a delay occurs on their Project.
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How to estimate liquidated damages?

 Owners must recognize that liquidated damages do not necessarily bear a direct

relationship to the Contract amount.

Two different projects of equal value can have very different potential damages.
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Hourly fees

 For some projects, liquidated damages are specified on an hourly basis.

 In certain critical highway projects, the Owner specifies hourly liquidated damages

for failing to open portions of the roadway to traffic at set times for each day of the

Project.



By: Alavipour, PhD, PMP, CMIT www.dralavipour.com .ذکر مطالب فوق تنها در صورت ذکر منبع بلامانع است

فرآیند جامع آنالیز تاخیرات در پروژه
)Liquidated Damages(آنالیز خسارت وارده به کارفرما : آنالیز مالی تاخیرات

26

Graduated damages

 In some cases, liquidated damages may be graduated.

For example, the liquidated damages may be $1,000 per day up to a certain date or for a 

defined number of days, and then may increase to $1,500 per day for delays beyond the 

date or in excess of the initial number of days. 

These graduated liquidated damages should reflect the Owner’s 
increase in damages as the delay continues.
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Graduated damages: Example

State Departments of Transportation have liquidated damages clauses similar to the one 

shown below
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Graduated damages: Example
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Graduated damages: Example



When Do Liquidated Damages Begin and 
End?
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When do liquidated damages begin and end?

 The Contract should clearly specify when the assessment of liquidated damages will

begin and end.

1. Often, the Contract will state that the liquidated damages will apply to the time

period from the specified Contract completion date until the completion of all

work.

2. Sometimes the Contract will tie the assessment of liquidated damages to the

substantial completion date.

3. Another common milestone for liquidated damages is the date when the Owner

obtains beneficial use or occupancy of the Project.

شدهتمدیدمدتهايوهلاعبهپیماناولیهمدتازبیشکارانجاممدتکهصورتیدرکارپایاندر)ب-50
راپیمانکارغیرمجازتاخیرمدتپیمانکاردلایلبهرسیدگیو30مادهرعایتبامشاورسمهندباشدپیمان

.گیردقرارتاخیرخسارتمحاسبهكلامزیرشرحبهکارفرمابتصویازسپتامیکندتعیین
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When do liquidated damages begin and end?

 Regardless of the time period specified:

 Contract should be as clear as possible on this point

 Estimate used to determine the liquidated damages amount should be as clear

as possible on this point
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When do liquidated damages begin and end? – Example

 If the Owner assesses liquidated damages from the Contract completion date to the

completion of all work,

the Contractor may be able to successfully argue that the Project achieved

substantial completion and the Owner gained use of the Project well before the date

that all work was completed and that

because the liquidated damage amount was based on the Owner not having

use of the Project, the amount assessed was excessive.
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When do liquidated damages begin and end? – Example

 In another case, the Contract may refer to substantial completion without a clear

definition of precisely what needs to be complete in order to achieve that milestone.

Again, the parties may have an argument as to the proper period for assessing the 

liquidated damages.
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Application to project milestones

 Liquidated Damages clauses can also be written to apply to milestone dates or events

during the Project.

 The amounts of these milestone liquidated damages may be separate from the

liquidated damages amount that applies to Project completion.
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Application to project milestones – Example

A project may involve the construction of several buildings. In the Contract, the 

Liquidated Damages clause may specify separate damages for 

1. Completion of each building

2. Overall completion of the project

A highway construction Project may specify liquidated damages for the completion of 

each bridge and for Project completion.



Enforceability
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Enforceability

 One of the Owner’s major concerns when using a Liquidated Damages clause is

whether or not it will be enforceable.

 If a Contractor completes a Project late and is assessed liquidated damages by the

Owner, it is possible that the assessment may be challenged.

How?
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Enforceability

 There are two basic approaches that a Contractor may use to overcome the

assessment of the liquidated damages.

1. Contractor may attack the propriety of the assessment by

disclaiming responsibility for the delay.

2. Contractor may claim that the specified amount of the liquidated damages is

excessive and, consequently,

acts as more of a penalty than a damages compensation.
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Approach 1

 If a Contractor challenges responsibility for a given delay, it must show through a

delay analysis that the delays to the Project were excusable delays and, therefore,

warrant a time extension.

 Similarly, the Contractor may attempt to show only partial responsibility for delays

to a Project, arguing that the Owner also caused some concurrent delays.

 As previously discussed, then the Contractor may be granted relief from the

assessment of some or all of the liquidated damages.
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Approach 2

 The Contractor may argue that the amount specified was excessive and was in effect a

penalty rather than a statement of the Owner’s loss.

 Some Owners may feel that it does not matter whether the amount reflects a

penalty or a loss, since the damages were clearly specified in the Contract that

bears the Contractor’s signature.

Does it really matter?
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Approach 2

In construction Contract law in the United States, penalties in a construction Contract 

are not enforceable. 

If it is found that the amount specified was too high, it may be judged as a penalty and not 

a liquidated damage. 

In such cases, the courts will not enforce the clause. 

For this reason, most knowledgeable attorneys carefully avoid the use of the word penalty 

anywhere in the Contract. 

Judges have been known to disallow clauses merely because the word was used in the 

Contract wording.
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Approach 2

If a Liquidated Damages clause is considered a penalty and becomes void, 

the Owner may sue for actual damages, which may exceed the amount under the 

Liquidated Damages clause.
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Approach 2
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Approach 2

https://www.lexology.com/library/detail.aspx?g=d413e9e1-6489-439e-82b9-246779648efb

https://www.lexology.com/library/detail.aspx?g=d413e9e1-6489-439e-82b9-246779648efb
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Approach 2

https://www.lexology.com/library/detail.aspx?g=d413e9e1-6489-439e-82b9-246779648efb

What does that mean?

https://www.lexology.com/library/detail.aspx?g=d413e9e1-6489-439e-82b9-246779648efb
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Approach 2

 Once liquidated damages are involved in litigation, there are further issues to be

addressed.

Even if a Contractor is successful in challenging the amount of the liquidated

damages, it does not mean the Owner is not entitled to any damages.

It simply means that the Owner must prove the actual damages 

How should that be proved?

Who should prove that?
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Approach 2

 In case the contractor proves the damages agreed are considerably greater and

disproportionate to the actual damages suffered,

then the courts have powers to reduce the amount of damages to a degree

equal to the damages suffered by the employer.

However, the burden of proof lies with the contractor to prove that

the damages in the agreed condition are considerably greater than the

damages suffered.

It is not enough that the agreed amount of damages is

greater than the actual damages.

How about French law?
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Approach 2

 French Law does not interfere into what has been agreed by the parties.

 French Law does not allow any reduction in delay damages as it follows the principle

that the amount of damages agreed by the parties is an agreed sum and was in the

contemplation of the parties

How about middle east?
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Approach 2

 There is a difference here between the Omani and UAE laws from the French Law.

 Omani Law and the UAE Law including the MENA region allows the courts to

1. Reduce the damages in case the contractor proves the damages are considerably

greater than what are suffered.

2. Completely waive it if the contractor proves that no damages have been suffered

by the employer.



Types of Liquidated Damages Estimates
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Types of liquidated damages estimates

 Three conditions may occur during the project compared to the liquidated damages:

1. High estimates

2. Low estimates

3. Actual damages
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High estimates

 When the Contractor challenges the amount of liquidated damages, the Owner must

substantiate the validity of the damages.

 This does not mean that the Owner must demonstrate that actual damages are

comparable to the liquidated damages specified in the Contract.

In other words, when the Contract was drafted, given what was known at that

time, was the estimate a reasonable one?

Clearly, it is in the Owner’s best interest to maintain the 

documentation used to estimate the liquidated damages figure.
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High estimates – Example

 If it is determined that the Owner’s estimate was not reasonable or did not reasonably

approximate the liquidated damages amount specified, the clause may not be

enforceable.

For example, if the Owner’s estimate showed potential damages of $4,500 per day, but the 

liquidated damages amount specified in the Contract was $10,000 per day, then the 

amount specified most likely would be construed as a penalty and, therefore, not be 

enforced.
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Low estimates

Most of the time, the amount of liquidated damages specified in a Contract is too low. 

Can the Owner recover its damages when they are greater than the specified liquidated 

damages?

 In most cases, the Owner is limited to the liquidated damages amount specified.

 The argument is that the Owner wrote the Contract and calculated the damages and is

not entitled to collect more than the specified amount.
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Low estimates

Just remember that a Liquidated Damages clause is often used because it was difficult 

to accurately calculate the actual damages. 

While the Owner has the opportunity to recover actual damages, it may be very difficult 

to substantiate that the Owner is entitled to damages above those specified in the 

Liquidated Damages clause.
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Actual damages

When the Owner may seek actual damages for a delay caused by a Contractor? 

1. If the Owner does not include a Liquidated Damages clause in the Contract

2. If the clause is deemed legally unenforceable

The Owner should seek qualified counsel to properly prepare the damage 

computations. In order to assess all the damages of a Contractor-caused delay, the 

Owner should document all damage items to the maximum extent possible. 

HOW? Let’s see.
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Actual damages

The items listed below should be considered

1. Increase in costs for inspection, site visits, and so forth.

2. Increase in its moving costs

 Such as escalation of moving costs, storage of items, temporary facilities, and

so on.

3. Additional rent to occupy its previous facilities longer than planned

4. Any extended staff costs

 If the owner had staff involved with the construction project

5. Any costs associated with temporary lodging, particularly with respect to housing

development.
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Actual damages

The items listed below should be considered

6. Additional interest expense relative to the cost of financing.

7. Damages from other follow-on contractors

 Those who have been delayed by the delay caused by the first contractor.

 These damages would then be a part of the owner’s actual delay damages

8. Lost revenues from not being able to produce its product

 Lost revenues and profits—is often difficult to recover.

 However, this does not mean that owners should not claim for lost revenues and

lost profits.

 Chance of recovery of lost revenues or profits may be enhanced, for instance, if

the owner is able to show a measurable difference in the production rates of the

old facility and the new facility.
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Actual damages – Example
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Actual damages – Example
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غیرصنعتیEPCپیمانهايدرالنفععدم

عمومیشرایط
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صنعتیEPCپیمانهايدرالنفععدم

عمومیشرایط
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Consequential damages

 Consequential damages, also known as special damages, relate to indirect losses or

damages incurred by either party arising from a breach of contract by one of the

parties.

 Some examples of consequential damages include lost profits or income, increased

financing costs on the part of the owner, or loss of business opportunities by the

contractor.

 The issue with consequential damages is that it is often difficult to quantify the

amount of damages that a party is entitled to and the damages may be excessive

compared to the overall value of the contract.
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Consequential damages

 Typical consequential damages in construction setting:

 Rental expense

 Loss of use (income and profit)

 Financing costs

 Principal office expense

 Business and reputation



Bonus or Incentive Clauses
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Bonus or incentive clauses

 It is often presumed that liquidated damages must also have a corresponding bonus

or incentive.

This is not true

 There is no requirement that the Owner offer a bonus or incentive merely because the

Contract includes a Liquidated Damages clause.

 If a bonus or incentive is included, it does not have to match the amount of the

liquidated damages.

 The bonus can be higher or lower, and can have limitations.
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Bonus or incentive clauses

 The bonus is computed from the Contract completion date.

 Therefore, if the Contract completion date is extended by a change order, the

bonus is computed from the new Contract completion date.
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Bonus or incentive clauses

 In some instances, the benefit that the Owner will realize from an early completion

may evaporate after a certain calendar date.

 Therefore, this bonus clause may not apply if the completion date is changed by

change order during the course of the Project.

 In such cases, the Owner should draft a clause that determines the bonus

from a specified calendar date.
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Bonus or incentive clauses

Such clauses can be difficult to write and should be drafted by 

qualified counsel. 

The Owner should make an extra effort to ensure that all bidders 

understand the intent of the bonus clause to minimize future disputes.
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Bonus or incentive clauses – Example

 For example, the bonus in a Contract could allow $1,000 per day for each day the

Contractor finishes the Project earlier than the specified Contract completion date,

up to a limit of $50,000.
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Bonus or incentive clauses – Example

 Alternatively, the Owner may allow a bonus for early completion that increases or

decreases over time.

 For example, the Owner will offer a bonus of $1,000 per day for early completion

up to 50 days, and for every day that the Project is finished early in excess of 50

days, the bonus may be increased to $1,500.
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4311نشریهدرتسریع
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غیرصنعتیEPCپیمانهايدرتسریع
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FIDIC – Red 2017
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Right to Finish Early

 Also known as “Early Completion Schedule”

 Submitted Baseline Schedule shows planned completion earlier than contractual

completion requirement

 Submitted schedule contain positive Total Float if completion activity date is

constrained to contractually required completion date

 This can happen at any time during the project
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Right to Finish Early

 Contract language
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Right to Finish Early

 Contract language

آیا این خلاف رویه هاي بین المللی است؟

بقیه موارد در تکمیل زودهنگام شامل کدام حالت هاست؟
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Right to Finish Early

 Contract language

Do we have these alternatives in our contracts?
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Right to Finish Early

 Contract language

Directed Acceleration
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Right to Finish Early

 Contract language

Voluntary Acceleration
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Right to Finish Early

 Contract language

آیا نیازي به اخذ مجوز از کارفرما نیست؟
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Right to Finish Early

2. Right to Finish Early

 If there is no benefit to Owner for early completion

 Should take steps to prevent forced early acceptance of facility or

transportation project

o Acceptance would likely mean assumption of utility, insurance,

maintenance, & protection costs

Steps should include contract language as necessary

• Sometimes contract requires change order to

advance Contract Completion to planned completion

if the Owner can take early possession

Is there another problem?
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Right to Finish Early

 Contract language

قابلیت اخذ خسارت وجود دارد؟اگر کارفرما مانع شده باشد
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Right to Finish Early

 Contract language

Why?
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Right to Finish Early

2. Right to Finish Early

 Contract language

What is the solution?
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Right to Finish Early

2. Right to Finish Early

 Contract language

Is it a prerequisite for acceleration incentive?
What if the owner wants to prevent claims in case of prevention?
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Right to Finish Early

2. Right to Finish Early

 General requirements for Contractor’s recovery of early completion delay

damages

 Contractor should show from the beginning of the contract that it intended

to complete early

 Contractor must have the ability and capacity to finish early

 Contractor must show that it actually would have completed early but for

the Owner’s actions.

Based on Federal Court case in 1993, “Interstate General

Contractors, Inc. v. United States”
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Right to Finish Early

 Contract language

 Scheduling clauses can state specifically and expressly that

the Owner would be exempt from liability for early completion delay

damages.

 Scheduling clauses can also state that

the Contractor is precluded from completing the contract work early.

 Contracts can assign ownership of float.
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Right to Finish Early

 Contract language

آیا موارد تسریع دیگري اینجا وجود دارد؟
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Right to Finish Early

 Contract language

آیا موارد دیگري اینجا وجود دارد؟

Constructive Acceleration
Delay Mitigation
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Right to Finish Early

 Contract language

So, when it happens?
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Right to Finish Early

 Contract language
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Right to Finish Early

 Contract language
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What we will learn?

 Delay damages to the contractors

 Types of delay damages to the contractors

1. Extended field costs

2. General overhead (home office overhead)

3. Inefficiency or lost productivity costs caused by delay (Disruption Analysis)

4. Acceleration costs

5. Other categories of delay damages



Delay Damages To the Contractors
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Introduction

 Most contracts deal with 3 types of delays:

1. Un-excusable

2. Excusable – Non-compensable

3. Excusable – Compensable

!!The contractor could only recover delay damages that is on the critical 
path!

How much this sentence is true? 
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Introduction

 Most contracts deal with 3 types of delays:

1. Un-excusable

2. Excusable – Non-compensable

3. Excusable – Compensable

Remember:
1. Critical path delays

2. Non-critical path delays
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Critical path delays

4.7 FOR A DELAY TO BE COMPENSABLE, IT SHOULD BE THE SOLE CAUSE
OF DELAY
1. For compensable delay, the delaying event should be the sole cause of longest path

delay (no concurrent delays compensable)
 Typically, a delay solely caused by the owner is required to qualify as

compensable.
 However, third party delay may be compensable depending on the provisions

of the contract.
2. For compensable delay, the delay should extend the scheduled completion date of

the project.
 Activities with float can fall on the longest path because of schedule constraints

and multiple calendars (e.g., weekend non-work restrictions),
 Critical activities can fall on paths of work that are not the longest path (again

because of constraints and multiple calendars).

ASCE Standard ANSI/ASCE/CI 67-17 (Schedule Delay Analysis)
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4.7 FOR A DELAY TO BE COMPENSABLE, IT SHOULD BE THE SOLE CAUSE
OF DELAY
 Delay to intermediary contract milestones typically do not result in additional

delay costs,
because the contractor would have been on-site until completion of the
project,

and as a result, delays to intermediary milestones are not typically
compensable to the contractor, even if excusable.

 However, liquidated damages attached to intermediary milestones by
contract may be assessed for failure to meet each milestone and may be
cumulative.

Critical path delays

ASCE Standard ANSI/ASCE/CI 67-17 (Schedule Delay Analysis)
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4.7 FOR A DELAY TO BE COMPENSABLE, IT SHOULD BE THE SOLE CAUSE
OF DELAY
 In some cases where multiple subcontractors or multiple prime contractors are

simultaneously responsible for delay,
the contractor or owner may still be able to recover its costs split between
the responsible parties ===== Because this is not a concurrent delay

as long as the claiming party had no fault or responsibility for
delay during the period claimed.

NO CONCURRENT EXISTS

Critical path delays

ASCE Standard ANSI/ASCE/CI 67-17 (Schedule Delay Analysis)
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Non-Critical path delays

 Most contracts deal with 3 types of delays:

1. Un-excusable

2. Excusable – Non-compensable

3. Excusable – Compensable

If excusable delays occur on the projects
And

Even if the delays are not on the critical path

The owner may still need to pay financial ramifications to the contractor
Unless the contract says otherwise!
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مجازتاخیرخسارت
کهشرایطیدر،طرفینتعهداتاجرايعدم)دادرسیآئین728ماده(مدنیقانونطبقوکلیصورتبه

.شودجبرانباید،گردددیگرطرفبه)منفعتشدنفوتیامالرفتنبینازجنساز(ضررباعث

رويبرکهصورتیدر،دباشافتادهاتفاقینطرفازییکتعهداتاجرايعدمسبببهکهتاخیريپس

رانجببایدوددارهمراهبهرامالیهموزمانیبحثهم،گرددپروژهزمانتغییرباعثوبودهمسیربحرانی

.گردد

جنسازمالیخسارتمیتواندهمنشودپروژهزمانتغییرباعثونبودهبحرانیمسیررويتاخیراگرحتی

.باشدداشتههمراهبهراوريبهره

اجازه ادعاي خسارت مالی براي تاخیراتی ، آیا قانون مدنی 4311صرف نظر از مبانی نشریه 

را میدهد؟مانند آب و هوا

مدنیقانوندرمجازتاخیرخسارت



By: Alavipour, PhD, PMP, CMIT www.dralavipour.com .ذکر مطالب فوق تنها در صورت ذکر منبع بلامانع است

فرآیند جامع آنالیز تاخیرات در پروژه
)Compensation(آنالیز خسارت وارده به پیمانکار : آنالیز مالی تاخیرات

11

مجازتاخیرخسارت
درتعهدانجامعدمازناشیخسارتکهآنستخسارتجبرانشروطازیکیکشور،مدنیقانوندر

براي(نباشدخارجیعلتازناشیوبودهمتعهدخودبهمستندتعهداجرايعدمکهباشدشرایطی

.)دباشداشتهرادفعقابلغیروپیشبینیغیرقابلشرطدوبایدبودنخارجی

خسارتشامل4311دراستبینیپیشقابلغیرودفعغیرقابلايحادثهکهماژورفورسدلیل،همینبه

.نمیگردد

مدنیقانوندرمجازتاخیرخسارت
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Calculation of damages

 In the following sections we explore the proper use of several methods used to compile

delay damages.

 Before we cover some of the specific damage components (material, equipment, and

labor costs; labor and equipment inefficiency; etc.), it is important to better understand

the basic principles underlying the recovery of damages.

The calculation of damages must be properly supported by the pertinent Contract 

provisions and the applicable facts supporting the claim (whether they come from the 

documents, cost records, testimony, etc.).
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General guidelines for the presentation and recovery of damages

 Basic guidelines for the Contractor in preparing its statement of damages:

1. Carefully review and closely follow the Contract provisions.

 A certain measure of risk or loss should be considered if the requirements are not

satisfied.
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General guidelines for the presentation and recovery of damages

 Basic guidelines for the Contractor in preparing its statement of damages:

2. Avoid frivolous claim items and overstated claim amounts.

 Although some parties believe you must start high and negotiate down,

frivolous claim items and inflated claim amounts cause a Contractor to lose

credibility and ultimately delay the process of resolution.

 Contracts often now include clauses that classify overstated claim amounts as

false claims, with harsh consequences.

 A well-documented damage claim should satisfy any audit requirements of the

Contract.
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General guidelines for the presentation and recovery of damages

 Basic guidelines for the Contractor in preparing its statement of damages:

3. Be prepared to negotiate and compromise.

 Just about any unresolved dispute involves shades of gray and is not a case of

black and white, settlement is seldom reached unless each party is willing and

able to compromise.

The more supporting documentation accompanying the claim, the more likely a settlement 

may be negotiated.
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General guidelines for the presentation and recovery of damages

 Basic guidelines for the Contractor in preparing its statement of damages:

4. Carefully evaluate your opponent’s ability to settle.

 Many public agencies are not in a position to negotiate due to the need to

justify any settlement amount to others, such as taxpayers or other agencies.
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General guidelines for the presentation and recovery of damages

 Basic guidelines for the Contractor in preparing its statement of damages:

5. Support damages based on the verifiable facts, and not one’s expectations

anticipated prior to the award of the Contract.

 If a Project incurs a loss, it is the reasons for the loss that are being claimed with

appropriate support and measurement, not the bottom-line loss.
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General guidelines for the presentation and recovery of damages

 Basic guidelines for the Contractor in preparing its statement of damages:

6. Summarize your damages within a format that will allow subsequent updates or

revisions.

 Especially if the quantitative measure is not fully available until a future date.
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General guidelines for the presentation and recovery of damages

 Basic guidelines for the Contractor in preparing its statement of damages:

7. Avoid duplication of claimed costs and calculation or posting errors.

 Cross-check and double-check the calculation as it evolves over time.
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General guidelines for the presentation and recovery of damages

 Basic guidelines for the Contractor in preparing its statement of damages:

8. Remember the burden of proof is borne by the party submitting the claim.

 The claimant must produce facts to establish that the damages were incurred as

a result of actions of the other party, along with the measure of the damages.
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General guidelines for the presentation and recovery of damages

 Basic guidelines for the Contractor in preparing its statement of damages:

9. There is always an obligation to mitigate damages.

 If certain damages could have been mitigated, these costs are unlikely to be

recoverable.
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General guidelines for the presentation and recovery of damages

 Basic guidelines for the Contractor in preparing its statement of damages:

10. Generally a claimant’s actual costs are considered reasonable when measuring

damages, unless proven differently.

 However, actual costs do not automatically prove that damages were incurred as

a result of the action of the other party.
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General guidelines for the presentation and recovery of damages

 Basic guidelines for the Contractor in preparing its statement of damages:

11. The evidence used in supporting damages must be admissible under the

jurisdictional rules governing the case.
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General guidelines for the presentation and recovery of damages

 Basic guidelines for the Contractor in preparing its statement of damages:

12. The evidence supporting your damages is generally more persuasive if it is

prepared contemporaneously with the actual progress of the Project, as compared

to documents prepared after the fact.
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General guidelines for the presentation and recovery of damages

 Basic guidelines for the Contractor in preparing its statement of damages:

13. Remember to establish a cause-and-effect relationship to the extent possible for

each component of damages being claimed.

 You need to show how you were damaged as a result of the other parties’

actions or inactions.



By: Alavipour, PhD, PMP, CMIT www.dralavipour.com .ذکر مطالب فوق تنها در صورت ذکر منبع بلامانع است

فرآیند جامع آنالیز تاخیرات در پروژه
)Compensation(آنالیز خسارت وارده به پیمانکار : آنالیز مالی تاخیرات

27

General guidelines for the presentation and recovery of damages

 Basic guidelines for the Contractor in preparing its statement of damages:

14. When feasible, submit your claim for damages using the suggested format of the

Owner.

 This process will lessen the areas of disagreement with the Owner about the

format and structure of the claim and keep the discussion focused on the content

of the claim.
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General guidelines for the presentation and recovery of damages

Keep in mind that it is a Contractor’s responsibility to mitigate damages whenever 

practical in order to not create damages greater than those reasonably justified under 

the circumstances. 
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Calculation of damages

DISCLAIMER

Although this session pertains to delay damages and actual costs, you should be aware

that other methods of recovery may be applicable under varying circumstances. 

These methods are usually specified by the Contract, and legal counsel should be used 

to pursue items such as wrongful termination, total cost claims, modified total cost 

claims, and jury verdict methods.



Types of delay damages to the contractors
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Types of delay damages to the contractors

 Delay damages are

summarized here,

although not all may

be recoverable.
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Types of delay damages to the contractors

DISCLAIMER

The next few sections deal separately with various kinds of delay-related damages that 

Contractors may be entitled to recover as the result of an excusable, compensable 

delay. 

Not all categories will be addressed in every detail, as the possibilities are virtually 

unlimited. 

Rather, an example of the general methodology is presented so you may apply the 

same principles to your specific situation.



Extended Field Costs
(Direct Costs + Project Overhead Costs)
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Extended field costs

 This type is not difficult to calculate if the contractor maintains reasonably good job

cost records.

 Common types:

 Labor costs

 Equipment costs

 Material costs

 Extended Project (field) overhead costs
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Labor costs

 Labor costs are incurred either

1. As field overhead to support the work (extended field overhead labor costs)

2. More labor is required to produce the same amount of work (labor productivity

loss)

3. In the performance of the work (direct labor costs)
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Labor costs – Extended field labor & labor productivity loss

 Delays generally increase the time of performance rather than the amount of work
 Delay costs related to labor are usually in the form of

1. Extended field overhead labor
 This labor is typically associated with project management and

superintendence and general support.
 Extended field costs are addressed in more detail later in this Section.

2. Labor productivity loss
 More labor is required to produce the same amount of work, typically

defined
i. As a loss of productivity or inefficiency, or
ii. When additional labor becomes necessary to complete the work faster,

which may result in additional charges for overtime, shift work, or
travel costs to add labor in a limited labor environment

 Delay costs arising from inefficiency addressed in disruption costs
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Labor costs – Performance of the work

 A contractor may also incur additional labor costs due to a delay when additional

tasks become necessary to accomplish the work,

when the hourly cost of the labor increases due to either

 Labor is forced to be idle, or

 Skill level or escalation

1. Idle labor

2. Escalation of labor costs
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Labor costs – Idle labor

 If a Project is delayed or suspended, the Contractor’s workers may be at the Project

site but may be unable to productively work.

 For potential recovery of this type of cost, the Project daily reports need to show that

1. Contractor’s workers were on the site

2. But were unable to perform their work

 The Owner would appropriately question why the Contractor was unable or

unwilling to shift those workers to other tasks or other jobs or lay them off.

Why?
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Labor costs – Idle labor

It should be noted that the Contractor has an obligation under most contracts to mitigate 

the damages when a delay occurs; 

therefore, if possible, the Contractor needs to look at shifting its labor to other work during 

a delay.
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Labor costs – Idle labor

Both the Owner and the Contractor should diligently maintain documentation of labor 

activity on each day throughout the Project. 

Why both?
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Labor costs – Idle labor

If the owner does not retain such daily reports, 

there may be no basis for a challenge to the contractor’s documented claim.

“time card labor”
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Labor costs – Idle labor
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Labor costs – Idle labor: Example

But the delay reduced? Is there still any compensation?
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Labor costs – Idle labor: Example

 Even if the crew had not been idle,

but had instead moved to another location on the site,

 Delay may have been reduced or eliminated, but the contractor may have

incurred

1. Additional costs to move equipment and materials.

2. Additional costs might also be incurred when the contactor returns to the

original location to recommence the work that was stopped.

Disruption compensation claim is still valid!
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Labor costs – Idle labor: Conclusion

 Some construction contracts specifically address instances when the owner would

agree to pay for idle labor.

 However, in those instances, recognition and payment of idle labor costs are

triggered by

1. Owner’s issuance of a stop work order or

2. Other direction approving the need for the contractor to maintain its crew

on the project site to resume work when directed to do so.

Understanding the requirements and limitations in the contract regarding the contractor’s 

recovery of idle labor costs is essential.
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Labor costs – Escalation of labor costs

 Some delays can cause the Contractor to experience escalation of its labor costs.

 This may occur if the delay shifts labor into a more expensive time period than that

originally scheduled.

 This situation is sometimes referred to as extended labor, but it should more

appropriately be considered labor cost escalation.

Let’s illustrates the difference between idle and escalated labor costs.
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Labor costs – Idle and Escalation of labor costs: Example

 In the third month of the Project, the Owner causes a ten-day delay to the Project.

 The Owner accepts responsibility for the delay, so there is no question of liability or

the magnitude of the delay.

 The Project is extended by change order an additional ten days.
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Labor costs – Idle and Escalation of labor costs: Example

 The Contractor presented a claim of 200 hrs * $25 per hr = $5,000 for idle labor.
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Labor costs – Idle and Escalation of labor costs: Example

 The Contractor presented a total claim of $5,600, with

1. $5,000 for idle labor

2. $600 for extended labor
The Contractor’s approach, however, is incorrect.
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Labor costs – Idle and Escalation of labor costs: Example

 300HM was planned if there had not been a delay.
 The Contractor’s certified payrolls showed that 400 labor hours were worked

during the ten-day period (maybe because it was winter) immediately after the wage
increase. Therefore, the Contractor would be entitled to an additional $800 for
escalated cost of its labor due to the delay.

Remember we talked about actual costs if you don’t have pre-agreed contract?

$2/hour × 400 labor hours = $800
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Labor costs – Idle and Escalation of labor costs: Example

This simple example illustrates that 

analyst should not estimate damages without first clearly understanding the nature of the delays

A more realistic and complex project example might involve several trades under different

collective bargaining agreements,

each with different wage increases occurring on different dates. 

A wage increase might extend over a period of more than a year for some trades.

The updated labor agreements may make new and different requirements for 

apprentices or supervisory labor.
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Labor costs – Idle and Escalation of labor costs: Example

What happens when a delay alters the work sequence, or when a delay

combines with other changes to affect the actual labor distribution on the

job? 

In these situations, the contractor must substantiate the 

originalدplanned distribution of labor compared with the actual distribution.

Let’s see an example!
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