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$ What we will learn?

O Claims management planning

Design management

Design review

Project management during the design phase
Other parts of project management

Contract documents

U 0000 D

Development and review of construction contract(s) terms and conditions
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{EM] Potential killer contract clauses — Termination or suspension (GC and owner)

O AIA A201-2017: General conditions for construction

1. Termination

I.  Termination by the contractor

il.  Termination by the owner for cause

lil. Termination by the owner for convenience
2. Suspension

I.  Suspension by the owner for convenience

There is no “suspension by the contractor” in AIA, however the term
“stop the work”™ is used instead!
AlA-A201 (Financing arrangement (2.2.2) and Failure of payment (9.7)) .,

OoDCC
By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .l gilodl gudo ;53 900 50 bsd 398 Ao ,58 310




0jgp e a5 > Jab ;o OMWS| g slesl o pow
0)9).’ ) Sl 9 L_SgLC-O )‘ 6)..59.19 9 sles w).n\.o Ls‘)" (DeSign Phase) f‘).b )lB o d.nl.a).a u.a).’dua 9 AM};
ACE

$ Potential killer contract clauses — Termination by the contractor

O AIA A201-2017: General conditions for construction

If things are consecutive, they happen one after
ARTICLE 44 TERMINATION OR SUSPENSION OF THE CONTRACT the other with no break.

§ 14.1 Termination by the Contractor \{
§ 14.1.1 The Contractor may terminate the Contract if the Work is stopped for a period of 30 consecutive days through
no act or fault of the Contractor. a Subcontractor. a Sub-subcontractor, their agents or employees or anv other persons
or entities performing portions of the Work. for any of the following reasons:
A Issuance of an order of a court or other public authority having jurisdiction that requires all Work to be
stopped:
2 An act of government. such as a declaration of national emergency. that requires all Work to be stopped.
3 Because the Architect has not issued a Certificate for Payment and has not notified the Contractor of the
reason for withholding certification as provided in Section 9.4.1. or because the Owner has not made
payment on a Certificate for Payment within the time stated in the Contract Documents; or
4 The Owner has failed to furnish to the Contractor reasonable evidence as required by Section 2.2.

Evidence of the Owner’s Financial Arrangements '

OoDCC
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$ Potential killer contract clauses — Termination by the contractor

Suspension by the owner
for convenience

O AIA A201-2017: General conditions for construction

§ 14.1.2 The Contractor may terminate the Contract if. through no act or fault of the Contractor, a fubcontractor. a Sub-
subcontractor. their agents or employees. or any other persons or entities performing portions of the Work. repeated
suspensions. delays. or interruptions of the entire Work by the Owner as described in Section 14.3. constitute in the
aggregate more than 100 percent of the total number of days scheduled for completion. or 120 days in any 365-day
period. whichever is less.

§ 14.1.3 If one of the reasons described in Section 14.1.1 or 14.1.2 exists. the Contractor may. upon seven days’ notice to
the Owner and Architect, terminate the Contract and recover from the Owner payment for Work executed. as well as
reasonable overhead and profit on Work not executed. and costs incurred by reason of such termunation.

§ 14.1.4 If the Work is stoppad for a period of 60 consecutive days through no act or fault of the Contractor. a
Subcontractor. a Sub-subconftractos. or their agents or employees or any other persons or enfifies performing portions of
the Work because the Owner ha 5?»:1}&\@1}* failed to fulfill the Owner’s obligations under the Contract Documents with
respect to matters important to the progresf the Work. the Contractor may. upon seven additional days’ notice to the
Owner and the Architect. terminate the Contractand recover from the Owner as provided in Section 14.1.3.

Remember HOOH COST?
EICHLEAY FORMULA '

Let’s see 4311 ] ODCC
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A Potential killer contract clauses — Termination by the contractor
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$ Potential killer contract clauses — Termination by the contractor
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A Potential killer contract clauses — Termination by the owner for cause

What does “Substantial Breach™ mean?

O It is common for construction contracts to differentiate between breaches of a nature
serious enough to justify termination of the Contract, and breaches which are not deemed

serious enough to suffice as a basis upon whichto terminate.
1. A breach which is not sufficiently serious will only entitle the innocentpartyto damages,

2. A breach which is sufficiently serious will allow the innocent party to refuse to undertake

any further performance of their own obligations - effectively terminating the contract
(James Morrison & Co., Ltd v Shaw, Savill & Albion Co., Ltd., [1916]2 K. B. 783).

O Often Contracts will use a defined term, such as ‘substantial breach’ to differentiate

% However these partial definitions are often fairly open ended and leave a lot open to

Let’s see some examples! J '

OoDCC
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A Potential killer contract clauses — Termination by the owner for cause

A good example of a typical definition of substantial breach is as follows:

The Owner is in substantial breach of this Contract if the Owner:

B does not give the builder uninterrupted access to, and control of the land;
B does not pay a Progress Payment which is due and payable;

B /akes possession of the Works before paying the final claim, without
written consent from the Builder; or

The following is not considered as a “Substantial Breach™

For example the builder usually agrees to a clause committing to complete
the works within the building period. This may be analogous to an
intermediate clause. If the builder is running a few days late, this would
generally not be grave enough to warrant termination. However if the
building period has expired by 12 months, and the builder is yet to pour the
slab, it may be argued that this is a breach of sufficient gravity.

The demarcation between a substantial breach and something less than '
substantial breach is not always going to be clear cut.

OoDCC
By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .cewl gilodl gucwo ;53 & y9m0 50 Lo 98 Jlao ,53 320



0jgp e a5 > Jab ;o OMWS| g slesl o pow
0)9).’ ) Sl 9 L_SgLC-O )‘ 6)..59.19 9 sles w).n\.o Ls‘)" (DeSign Phase) f‘).b )lB o d.nl.a).a u.a).’dua 9 AM};

‘A Potential killer contract clauses — Termination by the owner for cause

O AIA A201-2017: General conditions for construction

§ 14.2 Termination by the Owner for Cause

§ 14.2.1 The Owner may terminate the Contract if the Contractor

A
2

3

4

repeatedly refuses or fails to supply enough properly skilled workers or proper materials:

fails to make payment to Subcontractors or suppliers in aceordance with the respective agreements
between the Contractor and the Subcontractors or Suppliers:

repeatedly disregards applicable laws. statutes, ordinances. codes. rules and regulations. or lawful orders
of a public authority: or

otherwise is guilty of substantial breach of a provision of the Confract Decuments.

§ 14.2.2 When any of the reasons described in Section 14.2.1 exist. and upon certification by the Architect that sufficient

cause exists fo justify such action. the Owner may. without prejudice to any other rights or remedies of the Owner and

after giving the Contractor and the Contractor’s surety. if any. seven days’ notice. terminate employment of the
Contractor and may. subject to any prior rights of the surety:

A

2
3

Exclude the Contractor from the site and fake possession of all materials. equipment. tools. and
construction equipment and machinery thereon owned by the Contractor:
Accept assignment of subcontraets pursuant to Section 5.4; and
Finish the Work by whatever reasonable method the Owner may deem expedient. Upon written request
of the Contractor. the Owner shall furnish to the Contractor a detailed accounting of the costs incurred by
the Owner in finishing the Work.

q

ODCC

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .ol gilodl gudeo ;53 900 50 bisd 398 Ao ,58 321



0jgp e a5 > Jab ;o OMWS| g slesl o pow
059 0 DS § (goles 5l 6 Sel> g slesl Cu o il (DESIGN Phase) 1,k 56 5o aslip o pow g drwgs
ACE

$ Potential killer contract clauses — Termination by the owner for cause

O AIA A201-2017: General conditions for construction

§ 14.2.3 When the Owner terminates the Contract for one of the reasons stated in Section 14.2.1. the Contractor shall not
be entitled to receive further payment until the Work is finished.

§ 14.2.4 1f the unpaid balance of the Confract Sum exceeds costs of finishing the Work. including compensation for the

Architect’s services and expenses made necessary thereby. and other damages incurred by the Owner and not expressly

waived. such excess shall be paid to the Confractor. If such costs and damages exceed the unpaid balance. the
Contractor shall pay the difference to the Owner. The amount to be paid to the Contractor or Owner. as the case may be,

shall be certified by the Initial Decision Maker. upon application. and this obligation for payment shall survive
termination of the Contract.

OoDCC
By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .ol gilodl gudeo ;53 900 50 bisd 398 Ao ,58 322



0jgp e a5 > Jab ;o OMWS| g slesl o pow
0)9).’ O Sl 9 (SgLCQ )‘ 6;5.19 9 sles Co o 6‘)4 (DeSign Phase) (5>‘).L> )lS o ML’).’ Co o g Axwgs
ACE

& Potential killer contract clauses — Termination by the owner for cause
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{EM] Potential killer contract clauses — Termination by the owner for convenience

O AIA A201-2017: General conditions for construction

§ 14.4 Termination by the Owner for Convenience
§ 14.4.1 The Owner may, at any time. terminate the Contract for the Owner’s convenience and without cause,

§ 14.4.2 Upon receipt of notice from the Owner of such termination for the Owner’s convenience. the Contractor shall
A cease operations as directed by the Owner in the notice;
.2 take actions necessary. or that the Owner may direct. for the protection and preservation of the Work; and
3 except for Work directed to be performed prior to the effective date of termination stated in the notice.
terminate all existing subcontracts and purchase orders and enter into no further subcontracts and
purchase orders.

§ 14.4.3 In case of such termination for the Owner’s convenience. the Qwner shall pav the Contractor for Work properly
executed: costs incurred by reason of the termination. including costs attributable to termination of Subcontracts; and
the termination fee. if any. set forth in the Agreement.

N
It is highly recommended for GC to include
termination fee in the contract . '
Let’s see 4311 obpcce

J
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AR PYRRARE

uLou.a aosl —FA oole %

{ ol ATA L caaliis J

(s-FA

il ow dod)lus g diuis ol 03,5 poladl ol 4 (ploc;lus g 4o sl o ejle Glaw @ ¢ald

OoDCC
By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl g ;53 & y9m0 50 Lo 90 Ao ,53 334



0jgp e a5 > Jab ;o OMWS| g slesl o pow
0)9).’ 5o Sl 9 L_SgLC-O )‘ 6)..59.19 9 sles w).n\.o Ls‘)" (DeSign Phase) f‘).b )lB o d.nl.a).a u.a).’dua 9 AM};
4 Potential killer contract clauses — Suspension by the owner for convenience

O AIA A201-2017: General conditions for construction

[ Time and cost increases clearly expressed! ]

§ 14.3 Suspension by the Owner for Convenience

§ 14.3.1 The Owner may. without cause. order the Contractor in writing to suspend. delay or interrupt the Work. in
whole or in part for such peried of time as the Owner may determine.

§ 14.3.2 The Contract Sum and Contract Time shall be adjusted for increases in the cost and time caused by suspension.
delay. or interruption under Section 14.3.1. Adjustment of the Contract Sum shall include profit. No adjustment shall be
made to the extent

A that performance is. was. or would have been. so suspended, delayed. or interrupted, by another cause for

which the Contractor is responsible: or
.2 that an equitable adjustment is made or denied under another provision of the Contract,

Does it mean concurrent delav? Read the contract carefully since another
y: adjustment may be expressed in another
provision
[ Let’s see 4311 ] '
oDCC
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A Recommended clauses — Termination or suspension (GC and owner)

O EIDIC-2017

1. Employer’s suspension
2. Termination by employer

3. Suspension and termination by contractor

OoDCC
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{EM] Potential killer contract clauses — Employer’s suspension

4 EIDIC-2017

< Employer’s suspension (8.9) | Many forms of agreements state that if suspension is a
result of contractor’s fault, then contractor is not
entitled to EOT and Compensation!

The Engineer may at any time instruct the Contractor to suspend progress
of part or all of the Works, which instruction shall state the date and cause
of the suspension.

During such suspension, the Contractor shall protect, store and secure such part
or all of the Works (as the case may be) against any deterioration, loss or damage.

To the extent that the cause of such suspension is the responsibility of the
Contractor, Sub-Clauses 8.10 [Consequences of Emplover's Suspension),
8.11 [Payment for Plant and Matenals after Employer's Suspension] and
8.12 [Frolonged Suspension| shall not apply.

\
What damages should be paid?

Consequences of Employer’s Suspension + Plant and materials + Prolonged suspension
---AlA = Any adjustment in cost and profit
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{EM] Potential killer contract clauses — Employer’s suspension

4 EIDIC-2017

 Consequences of Employer’s suspension (8.10)

/Remember that this was
also mentioned in AlA,

however 4311 is silent
about that

{ We talked about this. Remember? }

If the Contractor suffers delay and/or incurs Cost from complying with an
Enginear’s instruction under Sub-Clause 8.9 [Employer's Suspension] and/
or from resuming the work under Sub-Clause 8.13 [Resumption of Work],
the Contractor shall be entitled subject to Sub-Clause 20.2 [Claims For
Payment and/or ECT] to EQOT and/or payment of such Cost Plus Profit.

The Contractor shall not be entitled to EOT, or to payment of the Cost
incurred, In making good:

(a)  the consequences of the Contractor's faulty or defective (design, if
any) workmanship, Plant or Materials; and/or

(o)  any deterioration, loss or damage caused by the Contractor’s failure
to protect, store or secure in accordance with Sub-Clause 8.9

[Employer’'s Suspension].

ODCC
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{EM] Potential killer contract clauses — Employer’s suspension

4 EIDIC-2017

¢ Payment for plant and materials after employer’s suspension (8.11)

The Contractor shall be entitled to payment of the value (as at the date of
suspension instructed under Sub-Clause 8.9 [Employer’'s Suspension]) of
Plant and/or Materials which have not been delivered to Site, if:

(@)  the work on Plant, or delivery of Plant and/or Ma’[egls, has been
suspended for more than 28 days_and

() the Plant and/or Materials were scheduled, in accordance with

the Programme, to have been completed and ready for delivery

to the Site during the suspension period; and
(i) the Contractor provides the Engineer with reasonable evidence
that the Plant and/or Materials comply with the Contract; and

(o)  the Contractor has marked the Plant and/or Materials as the
Employer’s property in accordance with the Engineer’s instructions.

OoDCC
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4 Potential killer contract clauses — Employer’s suspension

Q FIDIC-2017

¢ Prolonged suspension (8.12)

If the suspension under Sub-Clause 8.9 [Employer's Suspension]) has

continued for more than 84 days, the Contractor may give a Notice to the
Engineer requesting permission to proceed.

If the Engineer does not give a Notice under Sub-Clause 8.13 [Resumption
of Work] within 28 days after receiving the Contractor's Notice under this
oub-Clause, the Contractor may either:

/" Incase of prolonged ™\

suspension: (a)  agree to a further suspension, in which case the Parties may agree

. the EOT and/or Cost Plus Profit (if the Contractor incurs Cost), and/or
1. EOT + Cost + Profit payment for suspended Plant and/or Materials, arising from the total

2. Plant and materla|S I:,.enmj oif Eugpengign:

Or o or (and if the Parties fail to reach agreement under this sub-paragraph (a))
Omission of the affected

part or Terminate the (b)  after giving a (second) Notice to the Engineer, treat the suspension
contract / as 5 if it had been

instructed under Sub-Clause 13.2.1 [Vamation by Instruction])

with immediate effect including release from any further obligation

to protect, store and secure under Sub-Clause 8.9 [Employer's
Suspension)]. If the suspension affects the whole of the Works, the
Contractor may give a Notice of termination under Sub-Clause 16.2 '
[Termination by Contractor].

OoDCC
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$ Potential killer contract clauses — Termination by employer

4 EIDIC-2017

+» Termination for

contractor’s

default (15.2) Termination of the Contract under this Clause shall not prejudice any other
rights of the Employer under the Contract or otherwise.

15.2.1  Notice

The Employer shall be entitled 1o give a Notice (which shall state that it is
given under this Sub-Clause 15.2.1) 1o the Contractor of the Employer’s

/ \ intention to terminate the Contract or, in the case of sub-paragraph (f), (g) or
(h) below a Notice of termination, if the Contractor:

Homework 5 | |
Compare this clause with the |@  faisto complywith:
one (termination by the owner ) aNotice fo Correct; » o
. (i) a binding agreement, or final and binding determination, under
for cause) provided by Sub-Clause 3.7 [Agreement or Determination]; or
AlA A201-2017 and 4311 (i) a decision of the DAAB under 21.4 [Obtaining DAAB’s Decision]
\ / (whether binding or final and binding)

X
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$ Potential killer contract clauses — Termination by employer

and such failure constitutes a material breach of the Contractor's obligations

d FIDIC-201/ under the Contract;
+» Termination for (o)  abandons the Works or otherwise plainly demonstrates an intention
not to continue performance of the Contractor's obligations under the
contractor’s Caontract;
(c)  without reasonable excuse fails to proceed with the Works in
default (15_2) accordance with Clause 8 [Commencement, Dalays and Suspension]

or, if thera is a maximum amount of Delay Damages stated in the
Contract Data, his fallure to comply with Sub-Clause B.2 [Time for
Completion] is such that the Employer would be entitled to Delay
Damages that exceed this maximum amount;

(d)  without reasonable excuse fails to comply with a Notice of rejection
given by the Engineer under Sub-Clause 7.5 [Defects and Rgection)

or an Engineer’s instruction under Sub-Clause 7.6 [Remedial Work],
/ \ within 28 days after recenming it;
Homework 5 ([e) fails to comply with Sub-Clause 4.2 [Parformance Securityl;
Compare this clause with the () subcontracts the whole, or any part of, the Works in breach of

Sub-Clause 5.1 [Subcontractors), or assigns the Contract without the

one (termination by the owner required agreement under Sub-Clause 1.7 [Assignment];

for cause) provided by {[@) becomes bankrupt or insolvent; goes into liquidation, administration,
AlA A201-2017 and 4311 recrganisation, winding-up or dissolution; becomes subject to
k / the appointment of a liquidator, receiver, administrator, manager

or trustee; enters into a composition or arrangement with the
Contractor's creditors; or any act is done or any event occurs which
is analogous to or has a similar effect to any of these acts or events
under applicable Laws;
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$ Potential killer contract clauses — Termination by employer

4 EIDIC-2017
4 )
¢ Termination for Homework 5
, Compare this clause with the
contractor's one (termination by the owner
default (15.2) for cause) provided by
AIA A201-2017 and 4311

- /

or if the Contractor is a JV:

il any of these matters apply to a member of the JV, and

(i) the other member(s) do not promptly confirm to the Employer
that, in accordance with Sub-Clause 1.14(a) [Joint and Several
Liability], such member's obligations under the Contract shall be
fulfilled in accordance with the Contract: or

(h)  is found, based on reasonable evidence, to have engaged in corrupt,
fraudulent, collusive or coercive practice at any time in relation to the
Works or to the Contract.

ODCC
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$ Potential killer contract clauses — Termination by employer

Q FIDIC-2017
4 )

Homework 5
contractor’s Compare this clause with the
one (termination by the owner

for cause) provided by
AlA A201-2017 and 4311

= /

+» Termination for

default (15.2)

15.2.2  Termmination

Unless the Contractor remedies the matter described in a MNotice given
under Sub-Clause 15.2.1 [Notice] within 14 days of receiving the Notice,
the Employer may by giving a second Notice to the Contractor immediately
terminate the Contract. The date of termination shall be the date the
Contractor receives this second Notice.

However, in the case of sub-paragraph (1), (g) or (h} of Sub-Clause 15.2.1
[Notice], the Employer may by giving a Notice under Sub-Clause 15.2.1
immediately terminate the Contract and the date of termination shall be the
date the Contractor receives this Notice.

OoDCC
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$ Potential killer contract clauses — Termination by employer
Q FIDIC-2017

+» Termination for

contractor’s
default (15_2) 15.2.3  After termination
After termination of the Contract under Sub-Clause 15.2.2 [Termination), the
Contractor shall:
(@  comply immediately with any reasonable instructions included in a
Notice given by the Employer under this Sub-Clause:
{iy for the assignment of any subcontract; and
/ \ (i) for the protection of life or property or for the safety of the Works;
Homework 5 )  deliver to the Engineer:
Compatre this clause with the ) any Goods required by the Employer,
one (termination by the owner (i) all Contractor's Documents, and
: (i) all other design documents made by or for the Contractor to the
for cause) provided by extent, if any, that the Contractor is responsible for the design of
AlA A201-2017 and 4311 part of the Permanent Works under Sub-Clause 4.1 [Contractor’s
\ / General Obligations]; and

()  leave the Site and, if the Contractor does not do so, the Employer
shall have the right to expel the Contractor from the Site.

~
OoDCC
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$ Potential killer contract clauses — Termination by employer

Q FIDIC-2017 / \
«% Termination for Homework 5
Compare this clause with the
contractor’s one (termination by the owner
default (15.2) for cause) provided by
AlA A201-2017 and 4311
15.24  Completion of the Works k /

After termination under this Sub-Clause, the Employer may complete the
Works and/or arrange for any other entities to do so. The Employer and/or
these entities may then use any Goods and Contractor's Documents (and
other design documents, if any) made by or on behalf of the Contractor to
complete the Works.

After such completion of the Works, the Employer shall give another Notice
to the Contractor that the Contractor's Equipment and Temporary Works
will be released to the Contractor at or near the Site. The Contractor shall
then promptly arrange their removal, at the risk and cost of the Contractor.
However, if by this time the Contractor has failed to make a payment due o
the Employer, these items may be sold (to the extent permitied by applicable
Laws) by the Employer in order to recover this payment. Any balance of the
proceeds shall then be paid to the Contractor. '

OoDCC
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& Potential killer contract clauses — Termination by employer

4 EIDIC-2017

The Employer may withhold payment to the Contractor of the amounts
agreed or determined under Sub-Clause 15.3 [Valuation after Termination for
. . Contractor's Default] until all the costs, losses and damages (if any) described
termination for in the following provisions of this Sub-Clause have been established.

s Payment after

contractor’s After termination of the Contract under Sub-Clause 15.2 [Termination for
Contractor's Defaulf], the Employer shall be entitled subject to Sub-Clause
default (15.4) 20.2 [Claims For Payment and/or EQOT] to payment by the Contractor of:

(@  the addiional costs of execution of the Works, and all other costs
reasonably incurred by the Employer (including costs incurred
in clearing, cleaning and reinstating the Sie as described under
Sub-Clause 11.11 [Clearance of Site]), after allowing for any sum due
to the Contractor under Sub-Clause 15.3 [Valuation after Termination
for Contractor’'s Defaulf];

(o)  any losses and damages suffered by the Employer in completing the
Works; and

(c)  Delay Damages, if the Works or a Section have not been taken over
under Sub-Clause 101 [faking Over the Works and Sections] and
if the date of termination under Sub-Clause 15.2 [Termination for
Contractor’'s Default] occurs after the date corresponding to the Time
for Completion of the Works or Section (as the case may be). Such
Delay Damages shall be paid for every day that has elapsed between
these two dates.

OoDCC
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$ Potential killer contract clauses — Termination by employer

4 EIDIC-2017

s+ Termination for

employer’s convenience

The Employer shall be entitled to terminate the Contract at any time for the
(15.5) Employer's convenience, by giving a Notice of such termination to the Contractor
(which Notice shall state that it is given under this Sub-Clause 15.5).

s “Performance security”
After giving a Notice to terminate under this Sub-Clause, the Employer shall

also known as  Immediately:

(@  have no right to further use any of the Contractor's Documents,
which shall be returned to the Contractor,_except those for which the
Contractor has received payment or for which payment is due under
a Payment Certificate;

) if Sub-Clause 4.6 [Co-operation] applies, have no right to allow the
continued use (f any) of any Contractor's Equipment, Temporary
Works, access arrangements and/or other of the Coniractor's facilities
or sarvices; and

(c) make arrangements to return the Performance Security to the

Contractor.

OoDCC
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& Potential killer contract clauses — Termination by employer

4 EIDIC-2017

s+ Termination for
employer’s

convenience Termination under this Sub-Clause shall take effect 28 days after the later

(15.5) of the dates on which the Contractor receives this Notice or the Employer
retumns the Performance Security. Unless and until the Contractor has
received payment of the amount due under Sub-Clause 15.6 [Valuation after
Termination for Employer's Convenience], the Employer shall not execute

(any part of) the Works or arrange for (any part of) the Works to be executed
by any other entities.

After this termination, the Contractor shall proceed in accordance with
Sub-Clause 16.3 [Confractor’s Obligations After Termination).

OoDCC
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w\ Potential killer contract clauses — Termination by employer
Q FIDIC-2017

* Valuation after After termination under Sub-Clause 15.5 [Termination for Employer's
ination f Convenience] the Contractor shall, as soon as practicable, submit detailed
termination tor supporting particulars (as reasonably required by the Engineer) of:

employer’s (@) the value of work done, which shall include:
() the matters described in sub-paragraphs (a) to (e) of Sub-Clause
18.5 [Optional Termination), and
(i) any additions and/or deductions, and the balance due (if any), by
reference to the matters described in sub-paragraphs (a) and (b)
of Sub-Clause 14.13 [lssue of FPC]; and
(o)  the amount of any loss of profit or other losses and damages suffered
by the Contractor as a result of this termination.

convenience (15.6)

The Engineer shall then proceed under Sub-Clause 3.7 [Agreement or
Determination] to agree or determine the matters described in sub-paragraphs (a)
and (b) above (and, for the purpose of Sub-Clause 3.7.3 [Time limits], the date the
Engineer receives the Contractor’s particulars under this Sub-Clause shall be the
date of commencement of the time limit for agreement under Sub-Clause 3.7.3).

The Engineer shall issue a Payment Certificate for the amount so agreed or
determined, without the need for the Contractor to submit a Statement. '

OoDCC
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4 EIDIC-2017

s Payment after
termination for
employer’s
convenience
(15.7)
The Employer shall pay the Contractor the amount certified in the Payment

Certificate under Sub-Clause 15.6 [Valuation after Termination for Employer’s

Convenience] within 112 days after the Engineer receives the Contractor's
submission under that Sub-Clause.
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4 EIDIC-2017

s Suspension by A material breach is a substantial breach
contractor (16.1) If
2 Dispute (a) the Engineer fails to certify in accordance/with Sub-Clause 14.6 [Issue
of IPC];

avoidance and ([ the Employer fails to provide reasonable evidence in accordance with
Sub-Clause 2.4 [Employer’s H’nancréVArrang&manIs]:

adjudication ()  the Employer fails to comply with Sub-Clause 14.7 [Payment]; or
(d)  the Employer fails to comply with:

board (DAAB) (i) a binding agreement, or fina) and binding determination under
Sub-Clause 3.7 [Agreement or Determination); or

s ~ (i) a decision of the DAAB un:;/er 21.4 [Obtaining DAAB's Decision|

(whether binding or final a|7(d binding)
In both FIDIC and AlA, . . _ .
and such failure constitutes a materﬁl breach of the Employer's cbligations
the work, however no B |
riaht mentioned in 4311 the Contractor may, not less than 21 days after giving a Notice to the
\ g / Employer (which Notice shall state that it is given under this Sub-Clause
16.1), suspend work (or reduce the rate of work) unless and until the
Employer has remedied such a default. '

OoDCC
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4 EIDIC-2017

¢+ Suspension by
contractor

(16.1) This action shall not prejudice the Contractor’s entitlements to financing
charges under Sub-Clause 14.8 [Defayed Payment] and to termination
under Sub-Clause 16.2 [Termination by Contractor].

If the Employer subsequently remedies the default as described in the
above Notice before the Contractor gives a MNotice of fermination under
Sub-Clause 16.2 [Termination by Confractor], the Contractor shall resume
normal working as soon as is reasonably practicable.

If the Contractor suffers delay and/or incurs Cost as a result of suspending
work (or reducing the rate of work) in accordance with this Sub-Clause, the
Contractor shall be entitled subject to Sub-Clause 20.2 [Claims For Payment
and/or EQT] to EOT and/or payment of such Cost Plus Profit.

OoDCC
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4 EIDIC-2017

¢ Termination by
contractor
(16.2)

16.2.1

-

~

Homework 6: Compare this
clause with the one
(termination by the owner for

\

cause) provided by

AIA A201-2017 and 4311

)

Termination of the Contract under this Clause shall not prejudice any other
rights of the Contractor, under the Contract or otherwise.

MNotice

The Contractor shall be entitled to give a Notice (which shall state that it is
given under this Sub-Clause 16.2.1) to the Employer of the Contractor’s
intention to terminate the Contract or, in the case of sub-paragraph (g)(i), (h),
(i) or () below a Notice of termination, if:

(@  the Contractor does not receive the reasonable evidence within 42
days after giving a MNotice under Sub-Clause 16.1 [Suspension by
Contractor] in respect of a fallure to comply with Sub-Clause 2.4
[Employer’'s Financial Arrangements);

(o)  the Engineer fails, within 56 days after receiving a Statement and
supporting documents, to issue the relevant Payment Certificate;

()  the Contractor does not receive the amount due under any Payment
Certificate within 42 days after the expiry of the time stated in
Sub-Clause 14.7 [Payment];

(d)  the Employer fails to comply with:

(i} a binding agreement, or final and binding determination under
Sub-Clause 3.7 [Agreement or Defermination); or

(i) a decision of the DAAB under 21.4 [Obtaining DAAB's Decision]
(whether binding or final and binding)

obpccC
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{EM] Potential killer contract clauses — Suspension and termination by contractor

4 EIDIC-2017

and such failure constitutes a material breach of the Employer's obligations
under the Contract;

¢ Termination by
()  the Employer substantially fails to perform, and such fallure constitutes

contractor a material breach of, the Employer's obligations under the Contract;
(f) the Contractor does not receive a Notice of the Commencement Date
(16.2) under Sub-Clause 8.1 [Commencement of Works] within 84 days

after receiving the Letter of Acceptance;
{@  the Employer:
{i)y fails to comply with Sub-Clause 1.6 [Contract Agreement], or

(i) assigns the Contract without the required agreement under
Sub-Clause 1.7 [Assignment];
(h)  a prolonged suspension affects the whole of the Works as described
/ \ in sub-paragraph (b) of Sub-Clause 8.12 [Prolonged Suspension];
Homework 6: Compare this (i) the Employer becomes bankrupt or insolvent; goes into liquidation,
clause with the one administration, reorganisation, winding-up or dissolution; becomes
subject to the appointment of a liquidator, receiver, administrator,

(termination by the owner for manager or trustee; enters into a composition or arrangement with
cause) provided by the Employer’s creditors; or any act is done or any event occurs which
) Is analogous to or has a similar effect to any of these acts or events
AlA A201-2017 and 4311 under appiicable Laws: or
k / 0 the Employer is found, based on reasonable evidence, to have

engaged in corrupt, fraudulent, collusive or coercive practice at any
time in relation to the Works or to the Contract.

OoDCC
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{EM] Potential killer contract clauses — Suspension and termination by contractor

4 EIDIC-2017

s Termination by
contractor
(16.2) 16.2.2  Termination

Unless the Employer remedies the matter described in a Motice given
under Sub-Clause 16.2.1 [Notice] within 14 days of receiving the Notice,
the Contractor may by giving a second Notice to the Employer immediately
terminate the Contract. The date of termination shall then be the date the
Employer receives this second Notice.

However, in the case of sub-paragraph (g)(ii), (n), i) or (j) of Sub-Clause

Homework 6: Compare this 16.2.1 [Notice], by giving a Notice under Sub-Clause 16.2.1 the Contractor
- may terminate the Contract immediately and the date of termination shall be
clause with the one the date the Employer receives this Natice.

(termination by the owner | | |
. If the Contractor suffers delay and/or incurs Cost during the above period of
for cause) provided by 14 days, the Contractor shall be entitled subject to Sub-Clause 20.2 [Claims
AlA A201-2017 and 4311 For Payment and/or EOT] to EOT and/or payment of such Cost Plus Profit.

OoDCC
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4 EIDIC-2017

++ Contractor’s

obligations
after - .
After termination of the Contract under Sub-Clause 15.5 [Termination for
termination Employer’s Convenience], Sub-Clause 16.2 [Termination by Contractor] or
=ub-Clause 18.5 [Optional Termination), the Contractor shall promiptly:
- a cease all further work, except for such work as may have been
(16.3) @ I further work for such work have be
instructed by the Engineer for the protection of life or property or for
the safety of the Works. If the Contractor incurs Cost as a resuli of
\ carrying out such instructed work the Contractor shall be entitled
K 6: hi subject to Sub-Clause 20.2 [Claims For Payment and/or ECT] to be
Homewor 6_- Compare this paid such Cost Plus Profit;
clause with the one (o)  deliver to the Engineer all Contractor's Documents, Plant, Materials
(termination by the owner and other work for which the Contractor has received payment; and
: ()  remove all other Goods from the Site, except as necessary for safety,
for cause) provided by el I the Ste
AlA A201-2017 and 4311

- /

X
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4 EIDIC-2017

s Payment after

termination by (termination by the owner for

N

Homework 6: Compare this
clause with the one

contractor

cause) provided by

AIA A201-2017 and 4311

(16.4) \ J

After termination under Sub-Clause 16.2 [Tarmination by Coniractor], the
Employer shall promptly:

(2  pay the Contractor in accordance with Sub-Clause 18.5 [Optional
Termination); and

(o)  subject to the Contractor's compliance with Sub-Clause 20.2 [Claims
For Payment and/or EOT], pay the Contractor the amount of any loss
of profit or other losses and damages suffered by the Contractor as a
result of this termination.

ODCC
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$ Potential killer contract clauses — Claims and disputes

BASED ON PMBOK CONSTRUCTION EXTENSION

It is rare that a stakeholder plans for a claim or contract dispute. For the most part,
stakeholders are optimistic toward their contracts and seek to avoid claim situations. In the
event that a claim situation arises, the stakeholder should be prepared to identify the situation
in a timely manner and be forthright in its evaluation to determine if the potential claim is
justified. Owners should require a project management plan that details systems, policies,
processes, procedures, and documentation. Such a procedure, if followed diligently, makes
document processing effective and efficient and has proven to mitigate delays and decrease
disputes and subsequent claims.

OoDCC
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$ Potential killer contract clauses — Claims and disputes

O AIA A201-2017: General conditions for construction

§ 15.1 Claims '

§ 15.1.1 Definition
A Claim 1s a demand or assertion by one of the parties seeking, as a matter of night, payment of money. a change in the
Contract Time, or other relief with respect to the terms of the Contract. The term “Clamm™ also includes other disputes
and matters in question between the Owner and Contractor anising out of or relating to the Contract. The responsibility
to substantiate Claims shall rest with the party making the Claim. This Section 15.1.1 does not require the Owner to file
a Claim in order to impose liquidated damages 1n accordance with the Contract Documents.

We will talk about this in “Construction Phase”

OoDCC
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ACEM\] What we will learn?

U Procedure of procurement/bidding phase
0 Recommendations for general contractors at the time of bidding
L Contract risk management

“ By GC/CM

s By SC
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U The procedure includes the following:
1. Bidder pre-qualification and review
Pre-bid inquiries
Addendums
Bid reviews
Pre-purchase of special equipment or materials
Award recommendations
Notice to proceed

Subcontractor and product lists

© o N o g bk~ w D

Schedule of values

OoDCC
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$ Bidder pre-qualification review

O The owner may desire, or be required, to pre-gualify potential bidders.

* The CM should assist in developing a list of relevant qualifications.

O The request for_gualifications (RFQ) should be sent to a wide range of potential

bidders and advertised as required by code and local jurisdictions.

% The qualification criteria should be detailed in the RFQ to be sure all
respondents are aware of the desired factors.

O The CM develops a scoring or_ranking system for objective review of the

qualification packages received, which can be included in the RFQ.

O Specific project and contract circumstances may warrant pre-qualification of

subcontractors. .'

OoDCC
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$ Bidder pre-qualification review

U The qualification packages should be reviewed by a committee set up for this specific
purpose.
It is advisable that the CM and design professional be on the committee or at
least serve as committee advisors.

% The committee should adhere to the scoring methodology proposed and

distributed during the RFQ process.

By doing so, the likelihood that an ungualified bidder may be awarded the contract for

construction is reduced and the ensuing problems that would arise during construction

are avoided.

By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .cewl gilodl guceo ;53 & y9m0 50 Lo 398 Ao ;53 6
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U Potential bidders should be allowed adequate time to review the bid documents and

transmit any questions prior to preparing their bid.

U The bid documents should clearly identify a single point of contact to whom all such

guestions should be directed.

U A pre-bid meeting should be held to discuss the project requirements.

¢ It should be clearly established if attendance at the pre-bid meeting is a

mandatory requirement for a bid to be accepted.

v' Coordinating the meeting with a site visit or “showing.”

* Any questions rendered at this meeting should be addressed by addendum to the

bid documents (if correction needed, correct the documents).

* Prepare and issue meeting minutes as an addendum

“ Answer pre-bid questions promptly and in writing '

By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .cewl gilodl guceo ;53 & y9m0 50 Lo 98 Ao ;53 7
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$ Pre-bid inquiries

U The CM should also, in conjunction with the designer and the owner,

set a closing date for guestions allowing sufficient time to

1. Address the questions

2. Issue addenda

By clearly documenting and responding to all such inquiries, the CM has established any

information or clarifications provided to bidders and which may subsequently become the

subject of disputes or claims.

By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .cewl gilodl guceo ;53 & y900 50 Lo 98 Jlhao ,53 8
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when the bid documents were issued.

% These questions must be addressed by addendum issued to all bidders.

v" Where possible, addenda should answer questions by directing the

bidder to the pertinent section of the bid documents .
Addenda

Precontract revisions include revisions made prior to
signing the agreement. Such revisions include written
addenda or graphic information issued to clarify,
revise, add to, or delete information in the original
procurement documents or in previous addenda.
Typically, an addendum is issued prior to the receipt
of bids or proposals. Other revisions may include
items affecting the contract documents are contract
document revisions and should be enforced during
the administration of the contract.

Contract Modifications

Contract modifications include modifications after
the construction agreement has been signed and may
include additions to, deletions from, or modifications
of the work to be done. These are accomplished by
change orders, change directives, field orders, and
minor changes. These can be issued at any time

during the contract period.

ODCC
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{EM] Addendums

L The CM should advise the owner that the bidding period may need to be extended
in the event the scope of the information included in the addenda would

warrant such an extension.

It is critical that the scope of the work is clearly stated, through the issuance of addenda,

so that subsequent disputes and claims regarding the intent of the contract documents are

avoided.

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl guceo ;53 <5900 50 Lo 399 Jlao ;53 10
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U The CM should review all bids received for compliance with the bid requirements
for submission in the following order.
1. Pre-qualify per process mentioned (if used).
License as required by local jurisdictions.
Submit all required documents and affidavits.
Properly complete and sign bid form.

Properly complete and sign bond form.

o o A~ N

Ensure bid does not contain irregularities, omissions, or non-requested

stipulations and exceptions.

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl guceo ;53 < 90 50 Lo G99 Jlao ;53 11



0jgp e a5 > Jab ;o OMWS| g slesl o pow
0590 5> SMS g sgles 3 6 Sol> g clesl o pow sl (Procurement/Bidding Phase) aasls/cls las 5B g5, asl ,
{EM] Bid reviews

If the bidder(s) pass all the points mentioned satisfactorily, then the following steps

should be taken:

1. Review all bids for proper mathematical calculations and extensions.
Tabulate all bids for comparison of individual and total prices.
Compare tabulation with the engineer’s estimate for the project.

Compare the bids for obvious discrepancies or unbalanced pricing.

o k~ D

If applicable, identify the bid scoring criteria established in the RFP.

By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .cewl gilodl guceo ;55 < y9m0 50 U 390 Ao ;53 12
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{EM] Bid reviews

[ Once the lowest and responsive bidder is identified,

the bid should be reviewed to determine if any bid items vary

significantly from the other bidders or the engineer’s estimate.

 If a significant variance is identified, the bid should be

confirmed with the contractor.

Additionally, the CM should advise the owner to include language in the bid documents

to prohibit unbalanced bids.

The CM should perform these tasks objectively and promptly to avoid unnecessary

delays to the award of the contract.

OoDCC
By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .cewl gilodl guceo 53 & 900 50 Lo 390 Jlao ;53 13



0jgp e a5 > Jab ;o OMWS| g slesl o pow
0590 5> SMS g sgles 3 6 Sol> g clesl o pow sl (Procurement/Bidding Phase) aasls/cls las 5B g5, asl ,
ACE

$ Pre-purchase of special equipment or materials

U In some projects, the design cannot be completed unless

the exact equipment and/or material is known.

¢ For this reason, this equipment or_material may be purchased by the owner

before a contractor is awarded the contract.

v This pre-purchase should be managed by the CM and executed in a

manner that Is consistent with the terms of the construction contract
to

both facilitate installation and to avoid potential disputes or

claims by the contractor.

By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .cewl gilodl gudeo ;53 & y9m0 50 Led 398 Ao ,53 14
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[ The CM should assemble the proposal evaluations and scoring

U The CM then should present the findings in a written report to the owner.

Any discrepancies, abnormalities, and resulting actions taken should
be noted in the report.

L The CM should also offer considerations for differences between the contractors or

the cost estimate.

U The CM should recommend award or rejection of bid(s) and the justification for this

recommendation.

 If the apparent low bidder is significantly and unreasonably below other bidders,

there is the potential that the contractor will try to recover its flawed bid by
aggressively pursuing changes on the project.
This will likely lead to disputes and claims. .'

OoDCC
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$ Notice to proceed

0 The notice to proceed establishes the beginning date of construction and directs the

contractor to begin the project.
L The CM or architect/engineer (A/E) may prepare the notice to proceed;

however, it is signed by the owner because the owner’s signature is

required on contractual authorizations to the contractor.

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl guceo ;55 & 900 50 Lo 98 Jlao ;55 16
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$ Notice to proceed

U Contracts that contain liquidated damages or penalty/bonus clauses commonly use

the notice to proceed to officially announce the start of construction and the

beginning of the time allowed by the contract for the project.
¢ Because of the importance of this document,

it should be delivered to the contractor by a method that documents receipt.
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A Notice to proceed NOTICE TO PROCEED

Date: Project:

1 Notice to Proceed

Cremer- Owmer's Contract Number:

< Engineers  Joint  Contract =™ Feinesrs PreactNumosr

Contractor:

DO Cu me ntS CO m m ittee (EJ C D C Contractor's Address (send certified mail, recurn receipt requested):

C-550)

You are notified that the Contract Times under the abowve Contract will commence to run on

. O or before that date, you are to start performing your obligations under
the Contract Documents. In accordance with Artide 4 of the agreement the date of Substantial Completion
is . and the date of readiness for the final paymentis ———
| {or) the number of days to achieve Substantial Completon is . and the
number of days to achieve readiness for the final payment is l-

Before you may start any Work at the Site, Paragraph 2.01.B of the General Conditions provides that you
and Cwner must each deliver to the other (with copies to Engineer and other identified additional insureds
and loss payees) centificates of insurance which is reguired to purchase and maintain in accordance with
the Contract Documents.

Also, before you may start amy Work at the site, you must:

[add other reguirements].

Crnmer

Give byt
Authorized signature

Title

Dae

Copy to Engineer
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A Notice to proceed

[ Notice

by
Specification

to Proceed
Construction

Institute (CSI)

WWW,

Enowledge for Crealing
:‘h D o uin Emresmant NOTICE TO
PROCEED
Project: Date:
AJE Project Number:
To: Contract For:

You are hereby notified that the Contract Times stated for the Project will commence on . Om that date, start

performing the obligations required by the Contract Documents.

(Dt
Before commencing Work at the Project Site, deliver the certificates of msurance to the Owner as required by the Contract Documenis.

Also before commencing Work at the Project Site, perform:

Authorized By:

{Cramer)

{Authortzad Signature)

(Tite)

Accepted By:

{Comtractor)

{ Authortzad Signature)

(Title)

{Daix)

[] Attachments

[ File

JaE [ Consultants  [] | (]

Copics: [ Owner

By: Alavipour, PhD, PMP, CMIT

Form Version: July 19404

& Copyright 2007, Construction Specifications Institute,
C3I[ Form 1.44

110 South Union Street, Suite 100, Alexandria, VA
2314

Page _ of
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$ Subcontractor and product lists

O FIDIC and AIA general conditions require the contractor to submit a list of

proposed subcontractors.
0 Some _owners_may require these to be submitted with the contractor’s bid or

proposal.
O These lists are prepared by the contractor, submitted to the CM or A/E for

review, and forwarded by the CM or A/E to the owner for final approval.
(-PF

Wlowy Egbg0 lidac jl placiawd b Cwwd ghl jd gl 9 Juewd jghio ay Mlgigoe jSlay
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What happens if the owner or the A/E objects to any of the

proposed subcontractors?

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl guceo ;53 & 900 50 Lo 390 Jlao ;53 23
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What happens if the owner or the A/E objects to any of the

proposed subcontractors?

QO If the owner or the A/E objects to any of the proposed subcontractors,
the A/E notifies the contractor of the objection in writing.

L Changes to the lists may entitle the contractor to changes in the contract sum
If the contractor incurs additional costs because of the changes.

The standard AIA and EJCDC general conditions state that the

contractor will not be forced to use subcontractors to which the

contractor has an objection.

CEYNY 4o CgSmo Jxo .,
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§ 523 If the Owner or Architect has reasonable objection to a person or entity proposed by the Contractor, the

Contractor shall propose another to whom the Owner or Architect has no reasonable objection. If the proposed but
rejected Subcontractor was reasonably capable of performing the Work, the Contract Sum and Contract Time shall be
increased or decreased by the difference, if any, occasioned by such change, and an appropriate Change Order shall be
1ssued before commencement of the substitute Subcontractor’s Work. However, no increase in the Contract Sum or
Contract Time shall be allowed for such change unless the Contractor has acted promptly and responsively in
submitting names as required.

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl guceo ;55 & 900 50 Lo 398 Jlao ;53 2D
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___ |

Knowledge for Craating
% and Sustaining
he Buil Environmant

SUBCONTRACTORS AND
MAJOR MATERIAL SUPPLIERS LIST

Project: From (Contractor):
Date:
To (A/E): A/E Project Number:

Contract For:

List Subcontractors and Major Material Suppliers proposed for use on this Project as required by the Construction Documents. Attach supplemental sheets if necessary.
Section Section Phone Number
MNumber Title Firm Address (Fax Mumber) Contact

' [ Attachments

Signed by: Date:

.
Copies:  [] Owner [ Consultants ] O O O O O | [ File M
@ Copyright 2007, Construction Specifications Institute, Page of Form Version: July 1994

110 South Union Street, Suite 100, Alexandria, VA 22314 CSl Form 1.54
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$ Subcontractor and product lists

O Product lists may also be required and are a means for the CM or A/E to verify

that the contractor will use only specified products or approved substitutions.

¢ Product lists are not to be used to propose substitutions.

v Even the smallest project contains hundreds of products, and these lists
can be extensive and time consuming to produce.

Only critical products are usually important enough to be listed

and verified, and the contract documents need to be clear about

which products need to be included.

By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .cewl gilodl guceo ;53 & y9m0 50 Lo 398 Ao ;53 27
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U Many standard conditions of the contract, including general conditions prepared

by AIA and FIDIC, require the contractor to submit a schedule of values before

beginning the work.
¢ It is prepared by the contractor for use as the basis of the contractor’s
applications for payment.
¢ The schedule of values breaks the work down into smaller, measurable
portions that the A/E and owner are able to observe, measure, and use to

determine the percent complete.

*» Separation of work activities into separate labor and material categories

makes for easier review that allows for easier processing.
The AIA publishes a standard form for this purpose, AIA Document G703,

Continuation Sheet. .’

oDCC
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L The schedule of values is submitted to the A/E and approved before

work on the project beqins or prior to submission of the initial pay application.

O Adraft schedule is often submitted by the contractor to
ensure that it contains sufficient detail to meet with the A/E’s approval prior

to the contractor preparing the final schedule of values.

O Front-end loading is a deceptive technigue, raising the amount of mobilization

costs, supervision, or early work activities to improve contractor cash flow.

O As construction proceeds, the schedule is updated to include amounts

authorized by change order. .’

oDCC
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‘A Schedule of values — AIA: G703 — 1992

Continuation Sheet

AIA Document G702, APPLICATION AND CERTIFICATION FOR PAYMENT, APPLICATION NO:
containing Contractor’s signed cerfification 1s attached. APPLICATION DATE:
In tabulations below, amounts are stated to the nearest dollar. :
Use Column | on Contracts where variable retainage for line items may apply. PERIOD TO:
ARCHITECT'S PROJECT NO:
A B C D | E F G H I
WORK. COMPLETED MATERIALS TOTAL A AN
. PRESENTLY COMEBLETED . RETAINAGE
ITEM DESCRIPTION OF WORK SCHEDULED | FROM PREVIOUS STORED AND STORED "L_“ o (IF VARIABLE
NO VALUE APPLICATION THIS PERIOD (NOT IN TO DATE (G=CJ FINISH RATE)
: | = . (C-G)
(D+E) D ORE) (D+E+F)

ODCC

CAUTION: You should sign an original AlA Contract Document, on which this text appears in RED. An original assures that changes will not be obscured.
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Schedule of values — AIA: G703 — 1992

Project Name: Application #:
Project #: Application Date:
Contractor: Period to:
WORK COMPLETED ; Retainage*
- Scheduled Stored Materials ¢ o) Completed| % Balance to
llem# |  Description of Work Value Previous (notin Work | g0 e {0 Date Complete Finish
. . N
Application This Period Completed) 10%
9970(Demolition $ 3,000.00|% 2,000.00 | $ - $ - $ 2,000.00 67%| $ 1,000.00 | $§ 200.00
9955(Drywall & Carpentry $ 36,000.00 | $ 11,000.00 | $ 4,200.00 | $ 1,800.00 | $ 17,000.00 47%| $ 19,000.00 | $ 1,700.00
9940(Doors & Hardware $ 1,000.00 | 9% - $ 500.00 | § - $ 500.00 50%|$ 500.00 | $ 50.00
9943 (Electrical $ 7,00000|% 1,000.00 | $ 3,000.00 | $ 850.00 | $ 4,850.00 69%|$ 2,150.00 | $ 485.00
Totals $ 47,000.00 | $ 14,000.00 | $ 7,700.00 | $ 2,650.00 | $§  24,350.00 52%| $ 22,650.00 | $ 2,435.00

By: Alavipour, PhD, PMP, CMIT

wWww.dralavipour.com el gled guw 353 &yguo 30 Lo 399 ko 573
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Recommendations for General Contractors at
the Time of Bidding
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These considerations parallel those of the Owner, with a slightly different perspective.

OoDCC
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General contractor’s considerations — Assess the time allowed in the contract

O Like the Owner, the General Contractor also must assess the risks of delays to the

Contract completion.

U The Contractor should assess the time allowed by the Contract to determine if

enough time is provided to perform the work without the use of extraordinary
resources.

% The Contractor must include in its bid the cost for additional effort (such as

overtime) required to meet the Contract completion date.

OoDCC
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{EM] General contractor’s considerations — Assess exculpatory language

QO If the Contract is dominant with exculpatory language, especially in the area of no-

damages-for-delay, the Contractor should carefully consider accepting the risks
involved.

% Some projects are not worth the risk of bidding.

O The Contractor should consult with gualified counsel before entering into a highly

restrictive Contract with exculpatory language.

% Again, if the risk is too great, the Contractor may consider not bidding on the

project or pricing it accordingly.

OoDCC
By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl guceo 55 & 900 50 Lo 398 Jlao ;58 3D



0jgp e a5 > Jab ;o OMWS| g slesl o pow
0590 5> SMS g sgles 3 6 Sol> g clesl o pow sl (Procurement/Bidding Phase) aasls/cls las 5B g5, asl ,
{EM] General contractor’s considerations — Assess exculpatory language

O Not only must Contractors assess the risk of exculpatory language in a Contract,
but they must also read, understand, and comply with the Contract

provisions, particularly with respect to changes and claims.

For instance, the Contract may specify a time limit for issuing notice of a

change or for filing a claim.
The Contractor must comply with these requirements.

Also, the Contractor should make sure to submit all information and

documentation required by the Contract.

ODCC
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$ Preparing for contract risk management

O The risks are too numerous, too great, and too detailed to be completed solely by the

owner of the company.

O It is the responsibility of the owner of the company to know the management

responsibilities In the contract.

L The risk management team and their respective roles are described later in this

section.

OoDCC
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& Preparing for contract risk management

Contracts

|
Type of contract submitted by the owner
|

CM/GC must evaluate the contract in terms of nsk

r !
Onerous clauses

LS

r

Payment schedule and owner's ability to pay
for the submitted requistions

Project schedule

Condition of design documents to be received

Change order process

OoDCC
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{EM, Contract provisions that must be reviewed for clarification

1. Owner’s responsibility

 Drawings and specifications (construction documents)
« Site layout

» Soil borings and site conditions

» Environmental reports and approvals

 Reduction of any hazardous material

« Special studies (traffic, water, utilities)

 Permits clarification

« Utilities

* Disputes with adjacent owners or municipality

* Testing responsibility

e Other areas where the owner has control and must submit the information .'

OoDCC
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{EM, Contract provisions that must be reviewed for clarification

2. Schedule

* Type that has to be prepared
 Updates required

* Penalty clauses

« Substantial completion provisions

* Delays (not covered by force majeure)
* Extensions

* Delays caused by owner or owner’s subcontractors or vendors

OoDCC
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{EM, Contract provisions that must be reviewed for clarification

3. Costs
* As defined in the contract
* Allowances and how to be used
e Definition of allowance items
 Contingency and how it is to be used and who controls it?
 General condition’s clarifications (what is included and what is excluded?)
* Inflation clause
» Costs covered by the owner
* Value engineering
* New regulations by municipal and government agencies

 Auditing of project by the owner

OoDCC
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{EM] Contract provisions that must be reviewed for clarification

4. Change orders

* How defined

» Method for developing costs

» Approval process

» Who signs off on any change orders?

» Will rates change if new agreements are agreed upon?

OoDCC
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{EM] Contract provisions that must be reviewed for clarification

5. Dispute resolution

* Records that have to be kept

* Type of daily reports that have to be maintained
» Owner and CM/GC executive review

* Independent review board

e Mini trials

» Mediation

e Arbitration

* Other legal means, including litigation

 Notice provisions

OoDCC
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{EM, Contract provisions that must be reviewed for clarification

6. Requisitions and retainer

 Schedule of values required? When is it paid and how often?
» What is required with submittal?
« Waiver of liens and from whom?
A construction lien is a claim made against a property by a contractor or
subcontractor who has not been paid for work done on that property.
 Subcontractors invoices
* Percentage of retainer
« When will the retainer be released?
» Will retainer be held on fee, bonds, or insurance?
e Final payment (In what manner?)
The construction retainer is the final payment .'

OoDCC
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{EM] Contract provisions that must be reviewed for clarification

7. Insurance

» Coverage

* Is builder’s all risk policy required?

» Will wrap-up insurance be considered?
A liability policy that serves as all-encompassing insurance which protects all
contractors and subcontractors working on a large project.

» Understanding the requirements

* Who is to be covered?

OoDCC
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{EM] Contract provisions that must be reviewed for clarification

8. Bonds
* Types (i.e., bid, performance, payment, lien)
 Enforcement

 Circumstances in which they will be evoked

OoDCC
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{EM] Contract provisions that must be reviewed for clarification

9. Unforeseen conditions

» Foundations and bearing capacity
* Property lines

o Utilities

OoDCC
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{EM] Contract provisions that must be reviewed for clarification

10. Owner’s representative, architect, and consultants

 Definition of role
» Changes of scope
* Means and methods

 Review shop drawings and RFIs

OoDCC
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{EM] Contract provisions that must be reviewed for clarification

11. Coordinated drawings

* CM/GC vs. the design team

* What is to be coordinated?

OoDCC
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{EM] Contract provisions that must be reviewed for clarification

12. Close-out

e Punch lists

* Final waiver of liens and claims

 Department of Buildings sign off

e Close-out documents

« Warranties (what is covered and when does it start?)
« Maintenance agreements (if any)

« Specific equipment use and maintenance classes

» Maintenance costs required?

OoDCC
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{EM] Contract provisions that must be reviewed for clarification

13. Termination

e Under what circumstances?

* Define payment

Is it enough? No!

GC/CM should also check potential Onerous Contract Clauses

OoDCC
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tential onerous contract clauses

The CM/GCs should review certain clauses in the contract to make sure that any potential risk
involved is within acceptable levels, including, but not limited to the following:

1.

©ONOoO A WN

10.
. Dispute resolution
12.
13.
14,
15.
16.
17.
18.
19.
20.

Payment

Retainage or Retention

Change orders

Authorization

Liquidated damages or consequential damages
Force majeure

No damages for delay (by the owner)
Warranty

Allowances

Construction documents

Construction acceleration
Schedule

Approval process
Implied warranty
Coordination of drawings
Unforeseen conditions
Owner’s responsibility
Inflation clauses

Shop drawings

By: Alavipour, PhD, PMP, CMIT
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$ Contract risk management by specialty contractor

Contract risk assignments

Specialty

contractor's Project Construction Insurance
Contract clause OWNer manager superintendent Estimator Scheduler agent Attorney
Indemnification » . .
Coordination of trades . . -
Schedule acceleration . . .
Waiver of future claims . .
Concealed conditions . .
Mo damages for delay . .
Time extensions . . . .
Extras and changes * * *
Pass through . . .
Pay when paid * .

O The indemnification clause contractually shifts the risk of economic loss from one party
to another. Through the indemnification clause, the specialty contractor may be required to
assume certain liabilities of the owner, prime contractor, or other specialty contractors.

O Pass-through clauses bind specialty contractors to the provisions of the prime contract
that affect their work. The main purpose is to require the specialty contractor to be bou&

by the same performance standards as the prime contractor even though these obligati
are not expressively contained in the subcontract.

OoDCC
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{EM] What we will learn?

0 Claims management

¢ Introduction

R

% Project and claim documentation

+¢» Contract and claim administration

R

% Types of claim

R

% Claim and dispute notification

 Claim and dispute tracking and processing

R

% Notes to consider before writing the claim

0 Claims and disputes resolution

+» Resolution methods

+» Contract forms

By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .cewl gilodl guceo ;53 & y9m0 50 Lo 98 Ao ;53 2
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{EM] What we will learn?

O Parties’ considerations

¢ Construction manager
+» General contractor and subcontractors

 Design consultant
[ Lessons learned from case studies
«» Recommendations

% Examples

O Final recommendations

By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .cewl gilodl guceo ;53 & y900 50 Lo 398 Ao ;53 3
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}{EM] Introduction

By: Alavipour, PhD, PMP, CMIT

While virtually all
the actions taken
in the pre-design
and design
phases represent
measures that
help the owner
avoid claims, the
actions taken by
the CM during
the constructhion

phase also help
mitigate the

potential impacts

of unforeseen

issues that may
develop into
disputes and
claims.
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A Suggested terminology by CMAA

O Atypical hierarchy of potential disagreements may include the following:

1. A request for change

2. A request for equitable adjustment
3. A formal claim
4

Litigation

By: Alavipour, PhD, PMP, CMIT WwWw.dralavipour.com .l glodl gusw 558 &g 4o Lad G99 dlao ;55 6
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If the owner admits the claim of
contractor and grants him
extension of time or
reimbursement of additional cost,
or both,

the issue is sorted out.

However, if the owner does not
agree to the claim put out by
contractor and there are differences
in the interpretations,
the issue takes the form of a
dispute

Dispute
It is “any contract question or
controversy that must be settled
beyond the jobsite management”

By: Alavipour, PhD, PMP, CMIT

Stages in the Claims Process
Individuals
Involved
Problem Disagreement Dispute Conflict ~ Litigation
Litigation
Formal
court
Litigators documentation
and
A fdrmal claim | proceedings
Assist with
Consultants A quantification
& Neutrals and entitlement
on an issue-by-
a justment issue basis
Sponsors, Attempts
Standing at resolution
Advisors & removed from
Standing day-to-day
Neutrals management

Resolution

A request for change

Removed from

| Substantial
Routine I honest
discussions & negotiation
negotiations on defined
|
On the
Project

the Project




059 ols > > J,.b 30 WS g sleol Co i

’ (Construction Phase) | >llcale 56 0 GBS g ghles clesl Co e g asby 5,
A Suggested terminology by PMI

A request for change A request for equitable adjustment
Problem and disagreement Dispute
(-:Hlli"ll}f!l‘«'i'{k\ﬂ"f Dispute Avoidance Techniques 1
[ | |
- ! r ) - ™) g ™ - = r o
Enhanced
Prijact i Win Wi Claims DRB
"‘"‘“""“‘»"W. mm’ m;»mm»m ‘
Maturity Skills Parioue Noget Procasses =
o A o ', \ A A o A W A
A formal claim Litigation
Conflict itigati
Alternative Dispute ﬁkr'rs!a":lutinn (ADR) Techniques thlgftlon
(r'—'a, — IS ~ 'S ) IS ) - -.\ ( |
m»ma’m’“’m' --
Escalatio Raview . Mediation ’ e Litigation
- . Neutral Partnering Board

\, S h, ¥, \ . \ s \, J \ J

Increasing Adversarial Level

Claims Administration Techniques
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ACE

& Suggested terminology for claim management in Construction Phase

Documentation

Notification

Administration

Claim Tracking and
Processing

By: Alavipour, PhD, PMP, CMIT WwWw.dralavipour.com el glodl gusw 558 &g 4o Lo G99 dlao 55 9
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$ Elements of every claim

O Every claim consists of three elements:

(1) Identification of and entitlement to recovery

% To identify a possible claim, project personnel must understand the
conditions entitling the contractor to pursue such relief.

(2) Impacts
¢ The contractor must be able to demonstrate the impacts of the change.

(3) Quantification

% Quantification defines the dollars and days for which you believe you are

entitled to recover.

% These are your “damages.”

¢ This often requires proof that:
I.  Owner proximately caused the breach

Il. Resultant damages were reasonably foreseeable

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl guceo ;53 <5900 50 Lo 399 Jlao ;53 10
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$ Importance of complete project documentation

KEY POINT:

U The standard dictum of “put everything in writing’ applies here.

O It is to be noted in this regard that, to be effective,

documentation must be prepared during the construction process.

¢ Records created after the fact will not generally receive

consideration.

U Project photographs, dated and identified, can be very effective when documenting

for claims.

By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .cewl gilodl guceo ;55 < y9m0 50 U 390 Ao ;53 12
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$ Importance of complete project documentation

KEY POINT:

It is also noted that frequently when a dispute arises and

when the contractor presents his documentation or evidence to

support his position, including photographs,

the other party will frequently seek to reach a settlement

rather than allowing the claim and the dispute resolution

process to proceed.

Thorough and complete documentation is the key.

By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .cewl gilodl guceo 53 & 900 50 Lo 390 Jlao ;53 13
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$ Importance of complete project documentation

O Avoid claims and disputes or at least reduce disputed issues

O Preserve right to claim

s Asense of entitlement without proof of entitlement leads nowhere

O Defend against claims of others

/ Remember that many claims and disputes don’t happen on the\

real time on the project,

but significant disputes happen years after the claim arises.

& Remember that you don’t know what is going io happen! /
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{EM] What to document?

Choose what data and level of detail should be tracked for defending against a claim

Remember the documents we mentioned in delay analysis course?

Programme records
Progress records
Resource records
Costs records

Correspondence and administration records

2L T A

Contract and tender documents

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl guceo ;55 & 900 50 Lo 398 Ao ;53 19
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O Documentation created by construction contract administration (CCA) is effective for

1. Communication of the construction stage activity.

2. Historical record of the construction stage activity.

U The documentation should be maintained in a format that can be easily retrieved.

Let’s see some of them!
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$ Non-conforming work notice

O AIA Document A201 states that work not conforming to the requirements of the

contract documents may be considered defective.

% The A/E has the authority to reject work that does not conform to the

requirements of the contract documents.

% Only the owner can accept nonconforming work; the A/E is not authorized to

do so.

“ The A/E, upon discovery of nonconforming work, should

1. Document the deficiencies in a field observation report and

2. Present copies to the contractor and the owner

v A specific document in the form of a Notice of Nonconforming Work is an

aid in documenting and tracking nonconforming work and the remedy.

By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .cewl gilodl guceo ;53 & 900 50 Lo 399 Jlao ;55 18



Non-
conforming
work notice

By: Alavipour, PhD, PMP, C

FKrowiedge for Creating
‘._ ard Susigining
tha Buill Envircremant

NONCONFORMING
WORK NOTICE
Project: Report Mumber:
From:
To: Date Observed: Date Reporied:
AJE Project Number:
Re: Contract For:
Specification Section: Paragraph: Drawing Reference: Dietail:
MNatare of Monconformance:
Signed by: Date: Drate Response Meeded:
Proposed Correction (Response):
Amount of Time for Correction:
Attachments
Response From: To: Date Rec"d: Daie Ret'd:
Signed by Date:
Copies: [JoOwner [OAE [ Consulanis [ O Ol [ File
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{EM] Field observation reports

O The A/E’s record of site visits consists basically of

1. Site observations and
2. Communications
O Having the previous site report in hand while performing the new observation

provides continuity as well as an opportunity to update and close open items.

L These reports are for the benefit of the A/E _and may be used as a_means of

communication with the owner and the contractor.

s AIA Document G711, Architect’s Field Report, is a useful format.

What should be included in the field observation reports?

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl guceo 53 & y900 50 b 398 Jlao ;53 20
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