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What we will learn?

 Claims management planning

 Design management

 Design review

 Project management during the design phase

 Other parts of project management

 Contract documents

 Development and review of construction contract(s) terms and conditions
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Potential killer contract clauses – Termination or suspension (GC and owner)

 AIA A201-2017: General conditions for construction

1. Termination

i. Termination by the contractor

ii. Termination by the owner for cause

iii. Termination by the owner for convenience

2. Suspension

i. Suspension by the owner for convenience

There is no “suspension by the contractor” in AIA, however the term 

“stop the work” is used instead!

AIA-A201 (Financing arrangement (2.2.2) and Failure of payment (9.7))
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Potential killer contract clauses – Termination by the contractor

 AIA A201-2017: General conditions for construction
If things are consecutive, they happen one after 

the other with no break.

Evidence of the Owner’s Financial Arrangements
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 AIA A201-2017: General conditions for construction

Remember HOOH COST? 

EICHLEAY FORMULA

Suspension by the owner 
for convenience 

Let’s see 4311

Potential killer contract clauses – Termination by the contractor
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4311نشریه
Potential killer contract clauses – Termination by the contractor
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همسانقراردادEPCجدیدصنعتی
Potential killer contract clauses – Termination by the contractor
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همسانقراردادEPCجدیدصنعتی
Potential killer contract clauses – Termination by the contractor
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همسانقراردادEPCجدیدصنعتی
Potential killer contract clauses – Termination by the contractor
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همسانقراردادEPCجدیدصنعتی
Potential killer contract clauses – Termination by the contractor
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همسانقراردادEPCجدیدصنعتی
Potential killer contract clauses – Termination by the contractor
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Potential killer contract clauses – Termination by the owner for cause

What does “Substantial Breach” mean?

 It is common for construction contracts to differentiate between breaches of a nature

serious enough to justify termination of the Contract, and breaches which are not deemed

serious enough to suffice as a basis upon which to terminate.

1. A breach which is not sufficiently serious will only entitle the innocent party to damages,

2. A breach which is sufficiently serious will allow the innocent party to refuse to undertake

any further performance of their own obligations – effectively terminating the contract

(James Morrison & Co., Ltd v Shaw, Savill & Albion Co., Ltd., [1916] 2 K. B. 783).

 Often Contracts will use a defined term, such as ‘substantial breach’, to differentiate

 However these partial definitions are often fairly open ended and leave a lot open to

interpretation.
Let’s see some examples!
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The following is not considered as a “Substantial Breach”

The demarcation between a substantial breach and something less than a 
substantial breach is not always going to be clear cut. 

Potential killer contract clauses – Termination by the owner for cause
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 AIA A201-2017: General conditions for construction

Potential killer contract clauses – Termination by the owner for cause
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 AIA A201-2017: General conditions for construction

Potential killer contract clauses – Termination by the owner for cause
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4311نشریه

پیمانفسخ-46ماده
هاین امر در این بخش تنها در شرایطی ممکن است ک

.بر روي مسیر بحرانی تاثیر گذارد1.

.اشدپیمانکار قابلیت جبران تاخیر را نداشته ب2.

این بخش مشابه
Termination by the owner for cause

Potential killer contract clauses – Termination by the owner for cause
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پیمانفسخ-46ماده

Potential killer contract clauses – Termination by the owner for cause
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پیمانفسخ-46ماده

Potential killer contract clauses – Termination by the owner for cause
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پیمانفسخ-46ماده

Potential killer contract clauses – Termination by the owner for cause
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4311نشریه
پیمانفسخاقدامات-47ماده

Potential killer contract clauses – Termination by the owner for cause
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4311نشریه

این بخش را خودتان مطالعه کنید و در صورت پیمانفسخاقدامات-47ماده
!سوال در گروه پشتیبانی بپرسید

Potential killer contract clauses – Termination by the owner for cause
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4311نشریه

پیمانفسخاقدامات-47ماده
این بخش مشابه

Termination by the owner for cause
!مطرح بود و اینجا ضبط تضامین مطرح استSuretyبحث AIAبا این تفاوت که در 

Potential killer contract clauses – Termination by the owner for cause
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Potential killer contract clauses – Termination by the owner for convenience

 AIA A201-2017: General conditions for construction

It is highly recommended for GC to include 

termination fee in the contract

Let’s see 4311
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4311نشریه

پیمانخاتمه-48ماده
این بخش مشابه

Termination by the owner for convenience

Potential killer contract clauses – Termination by the owner for convenience
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پیمانخاتمه-48ماده

Potential killer contract clauses – Termination by the owner for convenience
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4311نشریه

پیمانخاتمه-48ماده

.ددر صورت عدم نیاز کارفرما، قراردادهاي پیمانکار خاتمه می یاب
!داردAIAشباهت با 

حاظ در صورت اعلام نیاز کارفرما، موارد تادیه شده به حساب پیمانکار ل
میشود و مابقی بهاي خرید به عهده کارفرما

Potential killer contract clauses – Termination by the owner for convenience
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پیمانخاتمه-48ماده

!داردAIAشباهت با 

Potential killer contract clauses – Termination by the owner for convenience
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Potential killer contract clauses – Suspension by the owner for convenience

 AIA A201-2017: General conditions for construction

Time and cost increases clearly expressed!

Does it mean concurrent delay? Read the contract carefully since another 
adjustment may be expressed in another 

provision

Let’s see 4311
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4311نشریه

تعلیق-49ماده

کدام بالاسري؟
بالاسري پروژه1.
بالاسري سازمان2.

شده است؟AIAآیا اشاره اي به دلیل تعلیق مانند 

Potential killer contract clauses – Suspension by the owner for convenience
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4311نشریه

تعلیق-49ماده

ه اگر هزینه ماشین آلات به عنوان بالاسري منظور شد
ند؟باشد، پیمانکار مجاز است دو بار این هزینه را اخذ ک

Potential killer contract clauses – Suspension by the owner for convenience
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Recommended clauses – Termination or suspension (GC and owner)

 FIDIC-2017

1. Employer’s suspension

2. Termination by employer

3. Suspension and termination by contractor
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مدیریت ادعاء و اختلافات در طول چرخه حیات پروژه
براي مدیریت ادعاء و جلوگیري از دعاوي و اختلافات در پروژه) Design Phase(توسعه و مدیریت برنامه در فاز طراحی 

339339

 FIDIC-2017

 Employer’s suspension (8.9) Many forms of agreements state that if suspension is a 
result of contractor’s fault, then contractor is not 

entitled to EOT and Compensation!

Potential killer contract clauses – Employer’s suspension

What damages should be paid?
Consequences of Employer’s Suspension + Plant and materials + Prolonged suspension

---AIA = Any adjustment in cost and profit
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براي مدیریت ادعاء و جلوگیري از دعاوي و اختلافات در پروژه) Design Phase(توسعه و مدیریت برنامه در فاز طراحی 

340340

 FIDIC-2017

 Consequences of Employer’s suspension (8.10)

We talked about this. Remember?

Potential killer contract clauses – Employer’s suspension

Remember that this was 
also mentioned in AIA, 
however 4311 is silent 

about that
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 FIDIC-2017

 Payment for plant and materials after employer’s suspension (8.11)

Potential killer contract clauses – Employer’s suspension
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 FIDIC-2017

 Prolonged suspension (8.12)

Potential killer contract clauses – Employer’s suspension

In case of prolonged 
suspension:

1. EOT + Cost + Profit
2. Plant and materials
Or
Omission of the affected 
part or Terminate the 
contract
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براي مدیریت ادعاء و جلوگیري از دعاوي و اختلافات در پروژه) Design Phase(توسعه و مدیریت برنامه در فاز طراحی 
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 FIDIC-2017

 Termination for

contractor’s

default (15.2)

Homework 5 
Compare this clause with the 

one (termination by the owner 
for cause) provided by 

AIA A201-2017 and 4311

Potential killer contract clauses – Termination by employer
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344344

 FIDIC-2017

 Termination for

contractor’s

default (15.2)

Homework 5 
Compare this clause with the 

one (termination by the owner 
for cause) provided by 

AIA A201-2017 and 4311

Potential killer contract clauses – Termination by employer
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345345

 FIDIC-2017

 Termination for

contractor’s

default (15.2)

Homework 5
Compare this clause with the 

one (termination by the owner 
for cause) provided by 

AIA A201-2017 and 4311

Potential killer contract clauses – Termination by employer
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346346

 FIDIC-2017

 Termination for

contractor’s

default (15.2)

Homework 5
Compare this clause with the 

one (termination by the owner 
for cause) provided by 

AIA A201-2017 and 4311

Potential killer contract clauses – Termination by employer
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347347

 FIDIC-2017

 Termination for

contractor’s

default (15.2)

Homework 5
Compare this clause with the 

one (termination by the owner 
for cause) provided by 

AIA A201-2017 and 4311

Potential killer contract clauses – Termination by employer
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 FIDIC-2017

 Termination for

contractor’s

default (15.2)

Homework 5 
Compare this clause with the 

one (termination by the owner 
for cause) provided by 

AIA A201-2017 and 4311

Potential killer contract clauses – Termination by employer
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349349

 FIDIC-2017

 Payment after

termination for

contractor’s

default (15.4)

Potential killer contract clauses – Termination by employer
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350350

 FIDIC-2017

 Termination for

employer’s convenience

(15.5)

 “Performance security”

also known as

“performance bond”

Potential killer contract clauses – Termination by employer
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 FIDIC-2017

 Termination for

employer’s

convenience

(15.5)

Potential killer contract clauses – Termination by employer
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352352

 FIDIC-2017

 Valuation after 

termination for 

employer’s 

convenience (15.6)

Potential killer contract clauses – Termination by employer
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 FIDIC-2017

 Payment after

termination for

employer’s

convenience

(15.7)

Potential killer contract clauses – Termination by employer
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Potential killer contract clauses – Suspension and termination by contractor

 FIDIC-2017

 Suspension by

contractor (16.1)

 Dispute

avoidance and

adjudication

board (DAAB)

A material breach is a substantial breach

In both FIDIC and AIA, 
the contractor can stop 
the work, however no 

right mentioned in 4311
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355355

 FIDIC-2017

 Suspension by

contractor

(16.1)

Potential killer contract clauses – Suspension and termination by contractor
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356356

 FIDIC-2017

 Termination by

contractor

(16.2)

Homework 6: Compare this 
clause with the one 

(termination by the owner for 
cause) provided by 

AIA A201-2017 and 4311

Potential killer contract clauses – Suspension and termination by contractor
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 FIDIC-2017

 Termination by

contractor

(16.2)

Homework 6: Compare this 
clause with the one 

(termination by the owner for 
cause) provided by 

AIA A201-2017 and 4311

Potential killer contract clauses – Suspension and termination by contractor
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358358

 FIDIC-2017

 Termination by

contractor

(16.2)

Homework 6: Compare this 
clause with the one 

(termination by the owner 
for cause) provided by 

AIA A201-2017 and 4311

Potential killer contract clauses – Suspension and termination by contractor



By: Alavipour, PhD, PMP, CMIT www.dralavipour.com .ذکر مطالب فوق تنها در صورت ذکر منبع بلامانع است

مدیریت ادعاء و اختلافات در طول چرخه حیات پروژه
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359359

 FIDIC-2017

 Contractor’s

obligations

after

termination

(16.3)

Homework 6: Compare this 
clause with the one 

(termination by the owner 
for cause) provided by 

AIA A201-2017 and 4311

Potential killer contract clauses – Suspension and termination by contractor
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 FIDIC-2017

 Payment after

termination by

contractor

(16.4)

Homework 6: Compare this 
clause with the one 

(termination by the owner for 
cause) provided by 

AIA A201-2017 and 4311

Potential killer contract clauses – Suspension and termination by contractor
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361361

Potential killer contract clauses – Claims and disputes

BASED ON PMBOK CONSTRUCTION EXTENSION
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362362

 AIA A201-2017: General conditions for construction

We will talk about this in “Construction Phase”

We saw this before, remember?

Potential killer contract clauses – Claims and disputes
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363363

4311نشریه

اختلافحل-53ماده

Potential killer contract clauses – Claims and disputes

!درباره این ماده صحبت میکنیمConstructionدر فاز 

کات اجرایی Constructionدر واقع در فاز  درباره خیلی ن
گر در حین اجرا صحبت خواهیم کرد !دی



مدیریت ادعاء و اختلافات در طول چرخه حیات پروژه

:بخش چهارم
براي مدیریت ادعاء و جلوگیري از دعاوي و ) Procurement/Bidding Phase(مناقصه /برنامه ریزي فاز تدارکات

اختلافات در پروژه

:ارائه دهنده
محمدرضا علوي پورسید

(PhD, PMP, CMIT)

Illinoisدانشگاه  Tech آمریکا
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22

What we will learn?

 Procedure of procurement/bidding phase

 Recommendations for general contractors at the time of bidding

 Contract risk management

 By GC/CM

 By SC



Procedure of Procurement/Bidding Phase
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44

Procedure

 The procedure includes the following:

1. Bidder pre-qualification and review

2. Pre-bid inquiries

3. Addendums

4. Bid reviews

5. Pre-purchase of special equipment or materials

6. Award recommendations

7. Notice to proceed

8. Subcontractor and product lists

9. Schedule of values
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55

Bidder pre-qualification review

 The owner may desire, or be required, to pre-qualify potential bidders.

 The CM should assist in developing a list of relevant qualifications.

 The request for qualifications (RFQ) should be sent to a wide range of potential

bidders and advertised as required by code and local jurisdictions.

 The qualification criteria should be detailed in the RFQ to be sure all

respondents are aware of the desired factors.

 The CM develops a scoring or ranking system for objective review of the

qualification packages received, which can be included in the RFQ.

 Specific project and contract circumstances may warrant pre-qualification of

subcontractors.
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Bidder pre-qualification review

 The qualification packages should be reviewed by a committee set up for this specific

purpose.

 It is advisable that the CM and design professional be on the committee or at

least serve as committee advisors.

 The committee should adhere to the scoring methodology proposed and

distributed during the RFQ process.

By doing so, the likelihood that an unqualified bidder may be awarded the contract for 

construction is reduced and the ensuing problems that would arise during construction 

are avoided.
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Pre-bid inquiries
 Potential bidders should be allowed adequate time to review the bid documents and

transmit any questions prior to preparing their bid.

 The bid documents should clearly identify a single point of contact to whom all such

questions should be directed.

 A pre-bid meeting should be held to discuss the project requirements.

 It should be clearly established if attendance at the pre-bid meeting is a

mandatory requirement for a bid to be accepted.

 Coordinating the meeting with a site visit or “showing.”

 Any questions rendered at this meeting should be addressed by addendum to the

bid documents (if correction needed, correct the documents).

 Prepare and issue meeting minutes as an addendum

 Answer pre-bid questions promptly and in writing
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Pre-bid inquiries

 The CM should also, in conjunction with the designer and the owner,

set a closing date for questions allowing sufficient time to

1. Address the questions

2. Issue addenda

By clearly documenting and responding to all such inquiries, the CM has established any 

information or clarifications provided to bidders and which may subsequently become the 

subject of disputes or claims.



By: Alavipour, PhD, PMP, CMIT www.dralavipour.com .ذکر مطالب فوق تنها در صورت ذکر منبع بلامانع است

مدیریت ادعاء و اختلافات در طول چرخه حیات پروژه
براي مدیریت ادعاء و جلوگیري از دعاوي و اختلافات در پروژه) Procurement/Bidding Phase(مناقصه /برنامه ریزي فاز تدارکات

99

Addendums

 The owner, CM, or design professional may have information that was not available

when the bid documents were issued.

 These questions must be addressed by addendum issued to all bidders.

 Where possible, addenda should answer questions by directing the

bidder to the pertinent section of the bid documents .
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Addendums

 The CM should advise the owner that the bidding period may need to be extended

in the event the scope of the information included in the addenda would

warrant such an extension.

It is critical that the scope of the work is clearly stated, through the issuance of addenda, 

so that subsequent disputes and claims regarding the intent of the contract documents are 

avoided.
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Bid reviews

 The CM should review all bids received for compliance with the bid requirements

for submission in the following order.

1. Pre-qualify per process mentioned (if used).

2. License as required by local jurisdictions.

3. Submit all required documents and affidavits.

4. Properly complete and sign bid form.

5. Properly complete and sign bond form.

6. Ensure bid does not contain irregularities, omissions, or non-requested

stipulations and exceptions.
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Bid reviews

If the bidder(s) pass all the points mentioned satisfactorily, then the following steps

should be taken:

1. Review all bids for proper mathematical calculations and extensions.

2. Tabulate all bids for comparison of individual and total prices.

3. Compare tabulation with the engineer’s estimate for the project.

4. Compare the bids for obvious discrepancies or unbalanced pricing.

5. If applicable, identify the bid scoring criteria established in the RFP.
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Bid reviews

 Once the lowest and responsive bidder is identified,

the bid should be reviewed to determine if any bid items vary

significantly from the other bidders or the engineer’s estimate.

 If a significant variance is identified, the bid should be

confirmed with the contractor.

Additionally, the CM should advise the owner to include language in the bid documents 

to prohibit unbalanced bids. 

The CM should perform these tasks objectively and promptly to avoid unnecessary 

delays to the award of the contract.
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Pre-purchase of special equipment or materials

 In some projects, the design cannot be completed unless

the exact equipment and/or material is known.

 For this reason, this equipment or material may be purchased by the owner

before a contractor is awarded the contract.

 This pre-purchase should be managed by the CM and executed in a

manner that is consistent with the terms of the construction contract

to

both facilitate installation and to avoid potential disputes or

claims by the contractor.



By: Alavipour, PhD, PMP, CMIT www.dralavipour.com .ذکر مطالب فوق تنها در صورت ذکر منبع بلامانع است

مدیریت ادعاء و اختلافات در طول چرخه حیات پروژه
براي مدیریت ادعاء و جلوگیري از دعاوي و اختلافات در پروژه) Procurement/Bidding Phase(مناقصه /برنامه ریزي فاز تدارکات

1515

Award recommendations

 The CM should assemble the proposal evaluations and scoring

 The CM then should present the findings in a written report to the owner.

Any discrepancies, abnormalities, and resulting actions taken should

be noted in the report.

 The CM should also offer considerations for differences between the contractors or

the cost estimate.

 The CM should recommend award or rejection of bid(s) and the justification for this

recommendation.

 If the apparent low bidder is significantly and unreasonably below other bidders,

there is the potential that the contractor will try to recover its flawed bid by

aggressively pursuing changes on the project.

This will likely lead to disputes and claims.
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Notice to proceed

 The notice to proceed establishes the beginning date of construction and directs the

contractor to begin the project.

 The CM or architect/engineer (A/E) may prepare the notice to proceed;

however, it is signed by the owner because the owner’s signature is

required on contractual authorizations to the contractor.
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Notice to proceed

 Contracts that contain liquidated damages or penalty/bonus clauses commonly use

the notice to proceed to officially announce the start of construction and the

beginning of the time allowed by the contract for the project.

 Because of the importance of this document,

it should be delivered to the contractor by a method that documents receipt.
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Notice to proceed

 Notice to Proceed

 Engineers Joint Contract

Documents Committee (EJCDC

C-550)



By: Alavipour, PhD, PMP, CMIT www.dralavipour.com .ذکر مطالب فوق تنها در صورت ذکر منبع بلامانع است

مدیریت ادعاء و اختلافات در طول چرخه حیات پروژه
براي مدیریت ادعاء و جلوگیري از دعاوي و اختلافات در پروژه) Procurement/Bidding Phase(مناقصه /برنامه ریزي فاز تدارکات

1919

Notice to proceed

 Notice to Proceed by

Construction Specification

Institute (CSI)
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Subcontractor and product lists
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Subcontractor and product lists
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Subcontractor and product lists

 FIDIC and AIA general conditions require the contractor to submit a list of

proposed subcontractors.

 Some owners may require these to be submitted with the contractor’s bid or

proposal.

 These lists are prepared by the contractor, submitted to the CM or A/E for

review, and forwarded by the CM or A/E to the owner for final approval.
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Subcontractor and product lists

What happens if the owner or the A/E objects to any of the 

proposed subcontractors?
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Subcontractor and product lists

 If the owner or the A/E objects to any of the proposed subcontractors,

the A/E notifies the contractor of the objection in writing.

 Changes to the lists may entitle the contractor to changes in the contract sum

if the contractor incurs additional costs because of the changes.

The standard AIA and EJCDC general conditions state that the

contractor will not be forced to use subcontractors to which the

contractor has an objection.

What happens if the owner or the A/E objects to any of the 

proposed subcontractors?

؟4311محل مسکوت در 
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Subcontractor and product lists
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Subcontractor and product lists
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Subcontractor and product lists

 Product lists may also be required and are a means for the CM or A/E to verify

that the contractor will use only specified products or approved substitutions.

 Product lists are not to be used to propose substitutions.

 Even the smallest project contains hundreds of products, and these lists

can be extensive and time consuming to produce.

Only critical products are usually important enough to be listed

and verified, and the contract documents need to be clear about

which products need to be included.
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Schedule of values

 Many standard conditions of the contract, including general conditions prepared

by AIA and FIDIC, require the contractor to submit a schedule of values before

beginning the work.

 It is prepared by the contractor for use as the basis of the contractor’s

applications for payment.

 The schedule of values breaks the work down into smaller, measurable

portions that the A/E and owner are able to observe, measure, and use to

determine the percent complete.

 Separation of work activities into separate labor and material categories

makes for easier review that allows for easier processing.

The AIA publishes a standard form for this purpose, AIA Document G703, 

Continuation Sheet.
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Schedule of values

 The schedule of values is submitted to the A/E and approved before

work on the project begins or prior to submission of the initial pay application.

 A draft schedule is often submitted by the contractor to

ensure that it contains sufficient detail to meet with the A/E’s approval prior

to the contractor preparing the final schedule of values.

 Front-end loading is a deceptive technique, raising the amount of mobilization

costs, supervision, or early work activities to improve contractor cash flow.

 As construction proceeds, the schedule is updated to include amounts

authorized by change order.
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Schedule of values – AIA: G703 – 1992
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Schedule of values – AIA: G703 – 1992



Recommendations for General Contractors at 
the Time of Bidding 
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General contractor’s considerations

These considerations parallel those of the Owner, with a slightly different perspective.
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General contractor’s considerations – Assess the time allowed in the contract

 Like the Owner, the General Contractor also must assess the risks of delays to the

Contract completion.

 The Contractor should assess the time allowed by the Contract to determine if

enough time is provided to perform the work without the use of extraordinary

resources.

 The Contractor must include in its bid the cost for additional effort (such as

overtime) required to meet the Contract completion date.
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General contractor’s considerations – Assess exculpatory language

 If the Contract is dominant with exculpatory language, especially in the area of no-

damages-for-delay, the Contractor should carefully consider accepting the risks

involved.

 Some projects are not worth the risk of bidding.

 The Contractor should consult with qualified counsel before entering into a highly

restrictive Contract with exculpatory language.

 Again, if the risk is too great, the Contractor may consider not bidding on the

project or pricing it accordingly.
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General contractor’s considerations – Assess exculpatory language

 Not only must Contractors assess the risk of exculpatory language in a Contract,

but they must also read, understand, and comply with the Contract

provisions, particularly with respect to changes and claims.

For instance, the Contract may specify a time limit for issuing notice of a

change or for filing a claim.

The Contractor must comply with these requirements.

Also, the Contractor should make sure to submit all information and

documentation required by the Contract.
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Preparing for contract risk management

 The risks are too numerous, too great, and too detailed to be completed solely by the

owner of the company.

 It is the responsibility of the owner of the company to know the management

responsibilities in the contract.

 The risk management team and their respective roles are described later in this

section.
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Preparing for contract risk management
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Contract provisions that must be reviewed for clarification

1. Owner’s responsibility

• Drawings and specifications (construction documents)

• Site layout

• Soil borings and site conditions

• Environmental reports and approvals

• Reduction of any hazardous material

• Special studies (traffic, water, utilities)

• Permits clarification

• Utilities

• Disputes with adjacent owners or municipality

• Testing responsibility

• Other areas where the owner has control and must submit the information
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Contract provisions that must be reviewed for clarification

2. Schedule

• Type that has to be prepared

• Updates required

• Penalty clauses

• Substantial completion provisions

• Delays (not covered by force majeure)

• Extensions

• Delays caused by owner or owner’s subcontractors or vendors
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Contract provisions that must be reviewed for clarification

3. Costs

• As defined in the contract

• Allowances and how to be used

• Definition of allowance items

• Contingency and how it is to be used and who controls it?

• General condition’s clarifications (what is included and what is excluded?)

• Inflation clause

• Costs covered by the owner

• Value engineering

• New regulations by municipal and government agencies

• Auditing of project by the owner
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Contract provisions that must be reviewed for clarification

4. Change orders

• How defined

• Method for developing costs

• Approval process

• Who signs off on any change orders?

• Will rates change if new agreements are agreed upon?
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Contract provisions that must be reviewed for clarification

5. Dispute resolution

• Records that have to be kept

• Type of daily reports that have to be maintained

• Owner and CM/GC executive review

• Independent review board

• Mini trials

• Mediation

• Arbitration

• Other legal means, including litigation

• Notice provisions
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Contract provisions that must be reviewed for clarification

6. Requisitions and retainer

• Schedule of values required? When is it paid and how often?

• What is required with submittal?

• Waiver of liens and from whom?

A construction lien is a claim made against a property by a contractor or

subcontractor who has not been paid for work done on that property.

• Subcontractors invoices

• Percentage of retainer

• When will the retainer be released?

• Will retainer be held on fee, bonds, or insurance?

• Final payment (In what manner?)

The construction retainer is the final payment
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Contract provisions that must be reviewed for clarification

7. Insurance

• Coverage

• Is builder’s all risk policy required?

• Will wrap-up insurance be considered?

A liability policy that serves as all-encompassing insurance which protects all

contractors and subcontractors working on a large project.

• Understanding the requirements

• Who is to be covered?
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Contract provisions that must be reviewed for clarification

8. Bonds

• Types (i.e., bid, performance, payment, lien)

• Enforcement

• Circumstances in which they will be evoked
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Contract provisions that must be reviewed for clarification

9. Unforeseen conditions

• Foundations and bearing capacity

• Property lines

• Utilities
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Contract provisions that must be reviewed for clarification

10. Owner’s representative, architect, and consultants

• Definition of role

• Changes of scope

• Means and methods

• Review shop drawings and RFIs
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Contract provisions that must be reviewed for clarification

11. Coordinated drawings

• CM/GC vs. the design team

• What is to be coordinated?
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Contract provisions that must be reviewed for clarification

12. Close-out

• Punch lists

• Final waiver of liens and claims

• Department of Buildings sign off

• Close-out documents

• Warranties (what is covered and when does it start?)

• Maintenance agreements (if any)

• Specific equipment use and maintenance classes

• Maintenance costs required?
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Contract provisions that must be reviewed for clarification

13. Termination

• Under what circumstances?

• Define payment

Is it enough? No!

GC/CM should also check potential Onerous Contract Clauses 
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Potential onerous contract clauses

The CM/GCs should review certain clauses in the contract to make sure that any potential risk
involved is within acceptable levels, including, but not limited to the following:

1. Payment
2. Retainage or Retention
3. Change orders
4. Authorization
5. Liquidated damages or consequential damages
6. Force majeure
7. No damages for delay (by the owner)
8. Warranty
9. Allowances
10. Construction documents
11. Dispute resolution
12. Construction acceleration
13. Schedule
14. Approval process
15. Implied warranty
16. Coordination of drawings
17. Unforeseen conditions
18. Owner’s responsibility
19. Inflation clauses
20. Shop drawings



Contract Risk Management
(By SC)
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Contract risk management by specialty contractor

 The indemnification clause contractually shifts the risk of economic loss from one party
to another. Through the indemnification clause, the specialty contractor may be required to
assume certain liabilities of the owner, prime contractor, or other specialty contractors.

 Pass-through clauses bind specialty contractors to the provisions of the prime contract
that affect their work. The main purpose is to require the specialty contractor to be bound
by the same performance standards as the prime contractor even though these obligations
are not expressively contained in the subcontract.
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What we will learn?

 Claims management

 Introduction

 Project and claim documentation

 Contract and claim administration

 Types of claim

 Claim and dispute notification

 Claim and dispute tracking and processing

 Notes to consider before writing the claim

 Claims and disputes resolution

 Resolution methods

 Contract forms
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What we will learn?

 Parties’ considerations

 Construction manager

 General contractor and subcontractors

 Design consultant

 Lessons learned from case studies

 Recommendations

 Examples

 Final recommendations



Claims Management
(Introduction)
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Introduction
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Suggested terminology by CMAA

 A typical hierarchy of potential disagreements may include the following:

1. A request for change

2. A request for equitable adjustment

3. A formal claim

4. Litigation
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Suggested
terminology by
CII

If the owner admits the claim of
contractor and grants him
extension of time or
reimbursement of additional cost,
or both,

the issue is sorted out.

However, if the owner does not
agree to the claim put out by
contractor and there are differences
in the interpretations,

the issue takes the form of a
dispute

Dispute
It is “any contract question or 
controversy that must be settled 

beyond the jobsite management”

A request for change

A request for 
equitable 

adjustment

A formal claim

Litigation
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Suggested terminology by PMI
A request for change

Problem and disagreement
A request for equitable adjustment

Dispute

A formal claim
Conflict

Litigation
Litigation
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Suggested terminology for claim management in Construction Phase

Claim Tracking and 
Processing 

Types of 
Claims
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Elements of every claim
 Every claim consists of three elements:

(1) Identification of and entitlement to recovery

 To identify a possible claim, project personnel must understand the

conditions entitling the contractor to pursue such relief.

(2) Impacts

 The contractor must be able to demonstrate the impacts of the change.

(3) Quantification

 Quantification defines the dollars and days for which you believe you are

entitled to recover.

 These are your “damages.”

 This often requires proof that:

i. Owner proximately caused the breach

ii. Resultant damages were reasonably foreseeable



Claims Management
(Project and Claim Documentation)
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Importance of complete project documentation

KEY POINT:

 The standard dictum of “put everything in writing” applies here.

 It is to be noted in this regard that, to be effective,

documentation must be prepared during the construction process.

 Records created after the fact will not generally receive

consideration.

 Project photographs, dated and identified, can be very effective when documenting

for claims.
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Importance of complete project documentation

KEY POINT:

It is also noted that frequently when a dispute arises and

when the contractor presents his documentation or evidence to

support his position, including photographs,

the other party will frequently seek to reach a settlement

rather than allowing the claim and the dispute resolution

process to proceed.

Thorough and complete documentation is the key.
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Importance of complete project documentation

 Avoid claims and disputes or at least reduce disputed issues

 Preserve right to claim

 A sense of entitlement without proof of entitlement leads nowhere

 Defend against claims of others

Remember that many claims and disputes don’t happen on the 

real time on the project, 

but significant disputes happen years after the claim arises.  

Remember that you don’t know what is going to happen!



By: Alavipour, PhD, PMP, CMIT www.dralavipour.com .ذکر مطالب فوق تنها در صورت ذکر منبع بلامانع است

مدیریت ادعاء و اختلافات در طول چرخه حیات پروژه
)  Construction Phase(اجرا /اجراي برنامه و مدیریت ادعاء، دعاوي و اختلافات در فاز ساخت

1515

What to document?

Choose what data and level of detail should be tracked for defending against a claim

1. Programme records

2. Progress records

3. Resource records

4. Costs records

5. Correspondence and administration records

6. Contract and tender documents

Remember the documents we mentioned in delay analysis course?



Claims Management
(Project and Claim Documentation)

Record keeping and reporting by construction contract 
administration (CCA)
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Introduction

 Documentation created by construction contract administration (CCA) is effective for

1. Communication of the construction stage activity.

2. Historical record of the construction stage activity.

 The documentation should be maintained in a format that can be easily retrieved.

Let’s see some of them!
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Non-conforming work notice

 AIA Document A201 states that work not conforming to the requirements of the

contract documents may be considered defective.

 The A/E has the authority to reject work that does not conform to the

requirements of the contract documents.

 Only the owner can accept nonconforming work; the A/E is not authorized to

do so.

 The A/E, upon discovery of nonconforming work, should

1. Document the deficiencies in a field observation report and

2. Present copies to the contractor and the owner

 A specific document in the form of a Notice of Nonconforming Work is an

aid in documenting and tracking nonconforming work and the remedy.
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Non-
conforming
work notice
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Field observation reports

 The A/E’s record of site visits consists basically of

1. Site observations and

2. Communications

 Having the previous site report in hand while performing the new observation

provides continuity as well as an opportunity to update and close open items.

 These reports are for the benefit of the A/E and may be used as a means of

communication with the owner and the contractor.

 AIA Document G711, Architect’s Field Report, is a useful format.

What should be included in the field observation reports?
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