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$ What we will learn?

O Claims management planning

Design management

Design review

Project management during the design phase
Other parts of project management

Contract documents

U 0000 D

Development and review of construction contract(s) terms and conditions
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{EM] Potential killer contract clauses — Site conditions

Q Types of differing site conditions
1. Type 1 DSC: Erroneous indications in the contract documents

2. Type 2 DSC: Unknown site conditions of an unusual

X4

Federal Acquisition Regulation (FAR)

L)

X4

AIlA Contract Provisions

L)

X4

ConsensusDocs Contract Provisions
FIDIC
Other

L)

0’0

0’0
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O “Differing site conditions” clause of the Federal Acquisition Regulation (FAR):

(a) The Contractor shall promptly, and_before the conditions are
disturbed, give a_written notice to the Contracting Officer of
(1) subsurface or latent physical conditions at the site which differ
materially from those indicated in this contract, or (2) unknown
physical conditions at the site, of an unusual nature, which differ
materially from those ordinarily encountered and generally rec-
ognized as inhering in work of the character provided for in the
contract.
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O “Differing site conditions” clause of the Federal Acquisition Regulation (FAR):

(b) The Contracting Officer shall investigate the site conditions
promptly after receiving the notice. If the conditions do materially
so differ and cause an increase or decrease in the Contractor’s cost
of, or the time required for, performing any part of the work under
this contract, whether or not changed as a result of the conditions,

an equitable adjustment shall be made under this clause and the
contract modified in writing accordingly.

[ Look! Increase or decrease... J
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O “Differing site conditions” clause of the Federal Acquisition Regulation (FAR):

(c) No request by the Contractor for an equitable adjustment to the
contract under this clause shall be allowed, unless the Contractor
has given the written notice required; provided, that the time
prescribed in (a) above for giving written notice may be extended
by the Contracting Officer.

[ If you do not give notice, you may lose your right! ]
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O “Differing site conditions” clause of the Federal Acquisition Regulation (FAR):

(d) No request by the Contractor for an equitable adjustment to the
contract for differing site conditions shall be allowed if made after
final payment under this contract.

[ If request made after final payment, you will lose your right! ]
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{EM] Potential killer contract clauses — Site conditions

Q Types of differing site conditions
< AIA A201-2017: General conditions for construction

§ 3.7.4 Concealed or Unknown Conditions
If the Contractor encounters conditions at the site that are (1) subsurface or otherwise concealed physical conditions that

differ materially from those indicated in the Contract Documents or (2) unknown physical conditions of an unusual
nature that differ materially from those ordinarily found to exist and generally recognized as inherent in construction
activities of the character provided for in the Confract Documents. the Contractor shall promptly provide notice to the
Owner and the Architect before conditions are disturbed and in no event later than 14 days after first observance of the
conditions. The Architect will promptly investigate such conditions and. if the Architect determines that they differ
materially and cause an increase or decrease in the Contractor’s cost of. or time required for. performance of any part of
the Work, will recommend that an equitable adjustment be made in the Contract Sum or Contract Time, or both. If the
Architect determines that the conditions at the site are not materially different from those indicated in the Contract
Documents and that no change in the terms of the Confract is justified. the Architect shall promptly notify the Owner
and Contractor. stating the reasons. If either party disputes the Architect’s determination or recommendation. that party
may submit a Claim as provided in Article 15

[ In no event later than 14 days after first observance!
[ In AIA, owner and AE should be notified! ) .’
Obijection to determination? Submit a claim on time! opcc
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{EM] Potential killer contract clauses — Site conditions

Q Types of differing site conditions
< AIA A201-2017: General conditions for construction

L One key difference is that
1. FAR requires “prompt” notice,
2. AlA provision gives the contractor a 14-day window.
A contractor must use its best judgment as to whether it really should wait
14 days to advise the owner that the contractor has encountered an

unexpected, potentially problematic condition.
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{EM] Potential killer contract clauses — Site conditions

Q Types of differing site conditions

1 ConsensusDocs-750-2011-Revised 2014: Contractor and subcontractor

% The ConsensusDocs, “Worksite Conditions” is similar in meaning but not
language:

«» Worksite visitation

3.4 WORKSITE VISITATION Before commencing the Subcontract Work, the Subcontractor shall conduct a visual
inspection of the Worksite to become generally familiar with local conditions and to correlate Worksite observations
with the Subcontract Documents. If the Subcontractor discovers any discrepancies between its Worksite observations
and the Subcontract Documents, such discrepancies shall be promptly reported to the Constructor.
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{EM] Potential killer contract clauses — Site conditions

Q Types of differing site conditions

1 ConsensusDocs-750-2011-Revised 2014: Contractor and subcontractor

+» Worksite visitation

7.3 CONCEALED OR UNKNOWN SITE CONDITIONS Verification of site conditions including sub-surface is the
responsibility of the Subcontractor. The Subcontractor shall take all site conditions into consideration and shall include
any and all costs associated with such conditions in the Subcontract Amount. If the conditions encountered at the
Worksite are (a) subsurface or other physical conditions materially different from those indicated in the Contract
Documents, or (b) unusual and unknown physical conditions materially different from conditions ordinarily encountered
and generally recognized as inherent in Work provided for in the Contract Documents and could not have been known
prior to the execution of the Subcontract, the Subcontractor shall stop affected Work after the condition is first
observed and give prompt written notice of the condition to the Constructor. The Subcontractor shall not be required to
perform any Work relating to the unknown condition without the written mutual agreement of the Parties. Any change
in the Contract Price or the Contract Time as a result of the unknown condition shall be determined as provided in
ARTICLE 5.
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Q Types of differing site conditions

O FIDIC-2017
¢+ Setting out (4.7)

The Contractor shall set out the Works in relation to the items of reference
under Sub-Clause 2.5 [Site Data and ltems of Reference)].

471  Accuracy

The Contractor shall:

(@)  werfy the accuracy of all these items of reference before they are used
for the Works;

(b)  promptly deliver the results of each venfication to the Engineer;

(c) rectify any error in the positions, levels, dimensions or alignment of the
Works: and

id) be responsible for the comect positioning of all parts of the Works.

By: Alavipour, PhD, PMP, CMIT
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{EM] Potential killer contract clauses — Site conditions

Q Types of differing site conditions
Q EIDIC-2017
¢+ Setting out (4.7)

4.7.2 Errors

If the Contractor finds an error in any items of reference, the Contractor shall
give a Notice To The Engineer describing it:

(@)  within the period stated in the Contract Data (if not stated, 28 days)
calculated from the Commencement Date, if the tems of reference
are specified on the Drawings and/or in the Specification; or

(b)  as soon as practicable after receiving the items of reference, if they

areissued by the Engineer under Sub-Clause 2.5 [Sife Data and lfems

of Refarencel.
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ZEM] Potential killer contract clauses — Site conditions

Q Types of differing site conditions
Q EIDIC-2017
¢+ Setting out (4.7)

4.7.3 Agreement or Determination of rectification measures, delay and/or Cost

After receiving a Motice from the Contractor under Sub-Clause 4.7.2

[Errors], the Engineer shall proceed under Sub-Clause 3.7 [Agreement or
Determination) to agree or determine:

(a) whether or not there is an ermor in the items of reference;

i) whether or not (taking account of cost and time) an expernenced
contractor exercising due care would have discovered such an emor

* when examining the Site, the Drawings and the Specification
before submitting the Tender; or

» if the items of reference are specified on the Drawings and/or in
the Specification and the Contractor's Motice is given after the
expiry of the period stated in sub-paragraph (a) of Sub-Clause
4.7.2; and

i) what measures (if any) the Contractor is required to take to rectify the
error

(and, for the purpose of Sub-Clause 3.7.3 [Time limits], the date the Engineer
receives the Contractor's Notice under Sub-Clause 4.7 .2 [Emors] shall be the
date of commencement of the time limit for agreement under Sub-Clause
3.7.3). '
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{EM] Potential killer contract clauses — Site conditions

Q Types of differing site conditions
Q EIDIC-2017
¢+ Setting out (4.7)

If, under sub-paragraph (b) above, an experienced contractor would not
have discovered the ermror:

(1) Sub-Clause 13.3.1 [Varation by Insfruction] shall apply to the
measures that the Contractor is reguired to take (if any); and
(i) if the Contractor suffers delay and/or incurs Cost as a result of the

error, the Contractor shall be entitled subject to Sub-Clause 20.2

[Claims For Payment and/or EOT] to EOT and/or payment of such
Cost Plus Profit.

[ EOT + COST + PROFIT ]
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{EM] Potential killer contract clauses — Site conditions

Q Types of differing site conditions
Q EIDIC-2017
¢ Setting out (4.7)

[ What if the contractor should have noticed? J
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{EM] Potential killer contract clauses — Site conditions

Q Types of differing site conditions
d FIDIC-2017
% Unforeseeable physical
conditions (4.12)

In this Sub-Clause, “physical conditions” means natural physical conditions
and physical obstructions (natural or man-made) and pollutants, which the
Contractor encounters at the Site during execution of the Works, including
sub-surface and hydrological conditions but excluding climatic conditions at
the Site and the effects of those climatic conditions.

{ What is a difference between FIDIC and AIA? }
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ZEM] Potential killer contract clauses — Site conditions

O Types of differing
site conditions
Q EIDIC-2017

+» Unforeseeable

physical 4124
conditions (4.12

By: Alavipour, PhD, PMP, CMIT

If the Contractor encounters physical conditions which the Contractor

considers to have been Unforeseeable and that will have an adverse effect
on the progress and/or increase the Cost of the execution of the Works, the
following procedure shall apply:

Contractor's Notice

After discovery of such physical conditions, the Contractor shall give a
Notica to the Engineer, which shall:

(a)  be given as soon as practicable and in good time to give the Enginesr
cpportunity toinspect and investigate the physical conditions promptly
and before they are disturbed;

(b)  descobe the physical conditions, so that they can be inspected and/
or investigated promptly by the Engineer;

() =ot out the reasons why the Contractor considers the physical

conditions fo be Unforeseeable; and

(d) _describe the manner in which the physical conditions will have an
adverse effect on the progress and/or increase the Cost of the
execution of the Works.

obcC
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{EM] Potential killer contract clauses — Site conditions

O Types of differing

site conditions 4.12.2 Engineer's inspection and investigation
O FIDIC-2017 The Engineer shall inspect and investigate the physical conditions within
[ days, or a longer period agreed with the Contractor, after receiving the
% Unforeseeable Contractor's Nofice.
physical The Contractor shall continue execution of the Works, using such proper
and reasonable measures as are appropnate for the physical conditions and
" to enable the Engineer to inspect and investigate them.
conditions (4.12) e ? J

4123 Engineer's instructions

The Contractor shall comply with any instructions which the Engineer may
give for dealing with the physical condifions and, i such an instruction

N constitutes a Variation, Sub-Clause 13.3.1 [Variation by Instruction] shall
EOT + COST apply.
NO PROEIT! 4.12.4  Delay and/or Cost
.. 5 If and to the extent that the Contractor suffers delay and/or incurs Cost due
\_ Similar to Error” ) to these physical conditions, having complied with Sub-Clauses 4.12.1 to

4.12.3 above, the Contractor shall be entitled subject to Sub-Clause 20.2
[Claims For Payment and/or EOT] to EOT and/or payment of such Cost.

|
OoDCC
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ZEM] Potential killer contract clauses — Site conditions

O Types of differing

site conditions

O FIDIC-2017 |
The agreement or determination, under Sub-Clause 20.2.5 [Agreement or
< Unforeseeable determination of Inf]e Claim], of any Claim under Sub-Clause 4.12.4 [Delay
* and/or Cost] shall include consideration of whether and (if so) to what extent
the physical conditions were Unforeseeable.

4125  Agreement or Determination of Delay and/or Cost

physical

The Engineer may also review whether other physical conditions in similar
parts of the Works (if any) were more favourable than could reasonably
have been foreseen by the Base Date. If and to the extent that these more
4 ) _ "\ favourable conditions were encountered, the Engineer may take account of
1. Consideration of whether the reductions in Cost which were due to these conditions in calculating the
R [ e additional Cost to be agreed Dr_c_le’[e-rmlned under this Sub-ff_,lause 4.12.5.

' However, the net effect of all additions and reductions under this Sub-Clause
were unforeseeable 4.12.5 shall not result in a net reduction in the Contract Price.

- )

conditions

The Engineer may take account of any evidence of the physical conditions
foreseen by the Contracior by the Base Date, which the Coniractor may

include in the supporting particulars for the Claim under Sub-Clause 20.2.4
[Fully detailed Claim], but shall not be bound by any such evidence.

q
ODCC
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{EM] Potential killer contract clauses — Site conditions
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{EM] Potential killer contract clauses — Site conditions

Wi gz EPC luws sls,l,3 U

S SGkews Solasli - ¥V sobe
3 g als g 1A Sl

s ool plo g bzl U e w2 lse dalIle D pie o nleE alea sl by e D Re g file® I YETY
30 5 5 JalS 2Bk She Sleny Slagnd plos 3 Sl I8 S8y St po ool (5970 4 45 S e

Cupe sladsg; g e jlacme 5 el iy Ll I S0leny e ol T des ol 4 sgae
sli a1l 5 s Jilia S e s it (sassdis 2k 4 grye &, ey (lgh € olony HSE
Sl Sl gias o)l SB g Lal5 Ol o g o gladlaie Jaemacan ;O e g fnlsd S Cllage g 28
ly3 g0 5 Sikary 39 dalys |Soley dzgte S Ggs ligaa 3 Ol e 0milyd Dbl g2 pac iz Ol Ls
aslyz diey opl 0 Sdstns WFman Lo 315 5 wiled dbgse D) de g sl O] 5 AT ae 4 bS]

I K

t] oI5 Wi pie gaou Ay L‘_]Lﬂ-_n-gl

By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .ol gilodl gudo ;53 900 50 bisd 398 Ao ,58 283



0jgp e a5 > Jab ;o OMWS| g slesl o pow
059 0 DS § (goles 5l 6 Sel> g slesl Cu o il (DESIGN Phase) 1,k 56 5o aslip o pow g drwgs
{EM] Potential killer contract clauses — Site conditions
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{EM] Potential killer contract clauses — Site conditions

Q Types of differing site conditions
s Other

v Use Geotechnical Baseline Report

The pnimary objectives of the GBR are to:

1. Provide a summary of the ground conditions, ground behavior, groundwater, and in-
ground obstructions, contamination, and gas conditions in order to facilitate the Design—
Builder's and owner's project management team’s understanding of the geotechnical
features and ground behavior to be addressed during proposal preparation and during
design and construction of the underground facilities.

2_ Establish baselines for the anticipated geotechnical conditions, to be relied upon in the
preparation of proposals, in bid submittals, and in the design and the construction of the
underground facilities.

3. Assist in administering the differing site conditions clause contained in the Contract
Documents by providing a basis for their evaluation.

This is also great!

This is like schedule baseline '
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{EM] Potential killer contract clauses — Site conditions

Q Types of differing site conditions
s Other
v Use Geotechnical Baseline Report

» Used on projects with a significant risk of DSC

» Establishes baseline of geotechnical conditions

» Reduces uncertainty, allocates risk properly to each party, influences
bid prices/change orders/time

» Affects owner, designer, and contractor behavior

» Reduces uncertainty
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{EM] Potential killer contract clauses — Site conditions

Q Types of differing site conditions
s Other
v Use Geotechnical Baseline Report
» Defines the geotechnical conditions used for the basis of the design
» Used for the basis of the bids
» Used to identify potential DSC’s during construction

» Contractual baseline, not necessarily geotechnical fact
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{EM] Potential killer contract clauses — Site conditions

Q Types of differing site conditions
s Other
v Use Geotechnical Baseline Report
» Defining the baseline allocates the risk properly:

o Risk for Contractor: Contractor accepts risk for conditions

consistent with or more favorable than GBR
o Risk for Owner: Owner accepts risk for conditions less favorable
that the GBR

o Owner receives more competitive bids
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4 Potential killer contract clauses — Payment

O AIA A201-2017: General conditions for construction

¢ Failure of payment

§ 9.7 Failure of Payment
If the Architect does not issue a Certificate for Payment. through no fault of the Contractor, within seven days after

receipt of the Contractor’s Application for Payment. or if the Owner does not pay the Contractor within seven days after
the date established in the Contract Documents. the amount certified by the Architect or awarded by binding dispute
resolution. then the Confractor may. upon seven additional days® notice to the Owner and Architect. stop the Work unfil
payment of the amount owing has been received. The Confract Time shall be extended appropriately and the Contract
Sum shall be increased by the amount of the Contractor’s reasonable costs of shutdown. delay and start-up. plus interest
as provided for in the Contract Documents.

1. AE: No certificate for payment from AE A

2. Owner: No payment of the amount certified
3. Owner: No payment amount awarded by binding

dispute resolution )
Consequences of Failure of Payment due to stop the work: 3
1. EOT .»
2. Compensation )
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{EM] Potential killer contract clauses — Payment

O AIA A201-2017: General conditions for construction

¢ Failure of payment

§ 13.6 INTEREST

Payments due and unpaid under the Contract Documents shall bear interest from the date payment is due at such rate
as the parties may agree upon in writing or, in the absence thereof, at the legal rate prevailing [rom time to-time at
the place where the Project is located.

4 Is contractor able to also terminate the contract due to delayed payment? N
Yes, you will see later!
1. Financing charges

2. EOT and Compensation due to stop the work
\3. Termination of the contract )
(0]

X

DCC
By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl gudo ;53 900 50 bisd 398 Ao ,58 291



0jgp e a5 > Jab ;o OMWS| g slesl o pow
059 0 DS § (goles 5l 6 Sel> g slesl Cu o il (DESIGN Phase) 1,k 56 5o aslip o pow g drwgs
{EM] Potential killer contract clauses — Payment

O ConsensusDocs-750-2011-Revised 2014: Contractor and subcontractor

s Payment delay

8.2.6 PAYMENT DELAY If the Constructor has received payment from the Owner and if for any reason not the
fault of the Subcontractor, the Subcontractor does not receive a progress payment from the Constructor within
ten (10) Days after the date such payment is due, as defined in the subsection immediately above, or, if the
Constructor has failed to pay the Subcontractor within a reasonable time for the Subcontract Work satisfactorily
performed, the Subcontractor, upon giving ten (10) Days' written notice to the Constructor, and without
prejudice to and in addition to any other legal remedies, may stop work until payment of the full amount owing
to the Subcontractor has been received. The Subcontract Amount and Time shall be adjusted by the amount of
the Subcontractor's reasonable and verified cost of shutdown, delay, and startup, which shall be effected by an
appropriate Subcontractor Change Order.

Similar to AIA-A201...Read it yourself!
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{EM] Potential killer contract clauses — Payment

O AIA A401-2017: General contractor and subcontractor

§ 4.8 Remedies for Nonpayment

If the Contractor does not pay the Subcontractor through no fault of the Subcontractor. within seven days from the time
payment should be made as provided in this Agreement. the Subcontractor may. without prejudice to any other available
remedies. upon seven additional days’ notice to the Contractor. stop the Work of this Subcontract until payment of the
amount owing has been received. The Subcontract Sum shall. by appropriate Modification, be increased by the amount
of the Subcontractor’s reasonable costs of demobilization. delay. and remobilization.

Similar to AIA-A201...!
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{EM] Potential killer contract clauses — Payment

O AIA A401-2017: General contractor and subcontractor

§ 11.4 Interest
Payments due and unpaid under this Subcontract shall bear interest from the date payment is due at such rate as the

parties may agree upon in writing or. in the absence thereof. at the legal rate prevailing from time to time at the place

where the Project is located.
(Insert rate of interest agreed upon, if any.)

%

Similar to AIA-A201...
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ZEM] Potential killer contract clauses — Payment

4 EIDIC-2017

Each of the
monthly (or
otherwise)
interim
payments

Typical Sequence of Payment Events Envisaged in Clause 14

14.3, 14.6.1 Enginesr 14.6 Engineer 14.7 Employer makes
receives Contractor's issues Interim the payment to the
Statement and FPayment Certificate Contractor

Supporting documents

<56d

*

=28d

——

By: Alavipour, PhD, PMP, CMIT wWww.dralavipour.com el gled guw 353 &yguo 30 Lo 399 ko 573



0jgp e a5 > Jab ;o OMWS| g slesl o pow
059 0 DS § (goles 5l 6 Sel> g slesl Cu o il (DESIGN Phase) 1,k 56 5o aslip o pow g drwgs
ZEM] Potential killer contract clauses — Payment

Q FIDIC-2017
¢ Issue of IPC (14.6)

14.6.1 ThelPC

The Engineer shall, within 28 days after receiving a Statement and supporting
documents, issue an IPC to the Employer, with a copy to the Contractor:

(@)  stating the amount which the Engineer fairly considers to be due; and

(b)  including any additions and/or deductions which have become due

under Sub-Clause 3.7 [Agreement or Determination] or under the
Contract or otherwise,

with detailed supporting particulars (which shall identify any difference
between a certified amount and the corresponding amount in the Statement
and give the reasons for such difference).
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{EM] Potential killer contract clauses — Payment

Q FIDIC-2017
¢ Delayed payment (14.8)

¢ Interim payment certificate (IPC)
Look at this word...This is not }

used in our contract!

If the Contractor does ceive payment in accordance with Sub-Clause
M_?Wcﬂntraﬂor shall be entitled to receive financing charges
com ed monthly on the amount unpaid during the penod of delay.
This period shall be deemed to commence on the expiry of the time for

payment specified in Sub-Clause 14.7 [Payment], imespective (in the case
of sub-paragraph (b) of Sub-Clause 14.7) of the date on which any IPC is

Issued. :
Do you see the difference between
AlA and FIDIC?

Does GC have the right to stop the work? Will see later!

{ Is there an adjustment for time? Will see later! J '
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{EM] Potential killer contract clauses — Payment

O FIDIC-2017
% Delayed payment [ Don’t forget to compound it monthly if remains unpaid! ]
(14.8) _Unless otherwise stated in the Cantract Data, these financing charges shall

be calculated at the annual rate of three percent (3%) above:
A prime borrower s (a)  the average bank short-term lending rate to prime borrowers prevailing

someone who is considered a for the currency of payment at the of payment, or
below-average credit risk (b)  where no such rate gxistsat that place, the same rate in the country

of the cu of payment, or
This type of borrower is c irTthe absence of such a rate at either place, the appropriate rate fixed

by the law of the country of the cumrency of payment.

considered likely to make loan

payments on time and likely 11,5 Contractor shall by request be entitled to payment of these financing
to repay the loan in full. charges by the Employer, without:

(Il the need for the Contractor to submit a Statement or any formal
_Notice (including any requirement to comply with Sub-Clause
20.2 [Claims For Payment and/or EOT]) or certification; and

(i) prejudice to any other right or remedy.
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{EM] Potential killer contract clauses — Payment

4 EIDIC-2017

% Suspension by the
contractor (16.1)

(@) the Engineer fails to cerify in accordance with Sub-Clause 14.6 [Issue
of IPC];

()  the Employer fails to provide reasonable evidence in accordance with
Sub-Clause 2.4 [Employer's Financial Arrangements);

{c)  the Employer fails to comply with Sub-Clause 14.7 [Payment]; or
{d)  the Employer fails to comply with:
(i) a binding agreement, or final and binding determination under
Sub-Clause 3.7 [Agreement or Determination]; or

(i) adecision of the DAAB under 21.4 [Obtaining DAAB's Decision]
fwhether binding or final and binding)

and such failure constitutes a material breach of the Employer's obligations
under the Contract,

the Contractor may, not less than 21 days after giving a Nofice to the
Employer fwhich Motice shall state that it is given under this Sub-Clause
16.1), suspend work (or reduce the rate of work) unless and until the
Employer has remedied such a default.

We will see this later, however look at the suspension due to delayed payment! ]

EOT? Cost? Profit?

By: Alavipour, PhD, PMP, CMIT
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{EM] Potential killer contract clauses — Payment

4 EIDIC-2017

% Suspension by  the

contractor (16.1)

If the Contractor suffers delay and/or incurs Cost as a result of suspending

work (or reducing the rate of work) in accordance with this Sub-Clause, the
Contractor shall be entitled subject to Sub-Clause 20.2 [Claims For Fayment
and/or EOT] to EOT and/or payment of such Cost Plus Profit.

\

4 Is contractor able to also terminate the contract due to delayed payment?
Yes, you will see later!

1. Financing charges
2. EOT and Compensation due to suspension
\3. Termination of the contract

)
'
ODCC
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{EM] Potential killer contract clauses — Payment
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{EM] Potential killer contract clauses — Delay damages clauses

Wi gz EPC luws sls,l,3 U

12y s g LHQ.MJQ}F wla e — FY sole
‘:jg,.l 2 'n._l:-L"T'u O ﬂ_:,an_*l Cn—lH [ oy [ oy .‘|15.-l Ijal-h.n l_:l C.-'!I-l-‘lj.:b:._l-w 3 }EL@__‘!‘ I.'ELH"‘:""."""'!"L'}F -'l-.I_L_I Ll_:,j}l_‘l-' V-FY
IC PP J._._f-n-h Y E L IC LY S YL LI LI TR J_»--L? T L T BT
R oo wlai Sl 4 fle  Bllas
Wlei o WSilesy ol s b ncondg s je0 Sl 5l P oole 1 7 j0ie  he a5l s 3B &g 0 T-FY

i deil 1) ilews o050 Sola  dullas

.Lnﬂ...'a'-L'"ﬁ :E'LZ. e gay -4
toals o Bass V-0
acsls s \_-.-"L'} Ay -T-0

Code o B o led Can 1-0F an allae ool il - e b ol o b 1-1-
s askeny O ojlad Caige g s illae ol BLE TS0 e b cmlo g fs 2l o sl 74

tobem 2l j2 0ad ot Slaj 5l ) (Sugesd) 30

ot oley 31 ) (Sapos) ) Se e Bl5 (gaw §f outanl glacaasyd o caloy 0 w3l Y154
t ke oliw] o sad

OoDCC
By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .ol gilodl gudo ;53 900 50 bisd 398 Ao ,58 302



0jgp e a5 > Jab ;o OMWS| g slesl o pow
059 0 DS § (goles 5l 6 Sel> g slesl Cu o il (DESIGN Phase) 1,k 56 5o aslip o pow g drwgs
{EM] Potential killer contract clauses — Delay damages clauses
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{EM] Potential killer contract clauses — Termination or suspension (GC and owner)

O AIA A201-2017: General conditions for construction

1. Termination

I.  Termination by the contractor

il.  Termination by the owner for cause

lil. Termination by the owner for convenience
2. Suspension

I.  Suspension by the owner for convenience

There is no “suspension by the contractor” in AIA, however the term
“stop the work”™ is used instead!
AlA-A201 (Financing arrangement (2.2.2) and Failure of payment (9.7)) .,
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$ Potential killer contract clauses — Termination by the contractor

O AIA A201-2017: General conditions for construction

If things are consecutive, they happen one after
ARTICLE 44 TERMINATION OR SUSPENSION OF THE CONTRACT the other with no break.

§ 14.1 Termination by the Contractor \{
§ 14.1.1 The Contractor may terminate the Contract if the Work is stopped for a period of 30 consecutive days through
no act or fault of the Contractor. a Subcontractor. a Sub-subcontractor, their agents or employees or anv other persons
or entities performing portions of the Work. for any of the following reasons:
A Issuance of an order of a court or other public authority having jurisdiction that requires all Work to be
stopped:
2 An act of government. such as a declaration of national emergency. that requires all Work to be stopped.
3 Because the Architect has not issued a Certificate for Payment and has not notified the Contractor of the
reason for withholding certification as provided in Section 9.4.1. or because the Owner has not made
payment on a Certificate for Payment within the time stated in the Contract Documents; or
4 The Owner has failed to furnish to the Contractor reasonable evidence as required by Section 2.2.

Evidence of the Owner’s Financial Arrangements '
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$ Potential killer contract clauses — Termination by the contractor

Suspension by the owner
for convenience

O AIA A201-2017: General conditions for construction

§ 14.1.2 The Contractor may terminate the Contract if. through no act or fault of the Contractor, a fubcontractor. a Sub-
subcontractor. their agents or employees. or any other persons or entities performing portions of the Work. repeated
suspensions. delays. or interruptions of the entire Work by the Owner as described in Section 14.3. constitute in the
aggregate more than 100 percent of the total number of days scheduled for completion. or 120 days in any 365-day
period. whichever is less.

§ 14.1.3 If one of the reasons described in Section 14.1.1 or 14.1.2 exists. the Contractor may. upon seven days’ notice to
the Owner and Architect, terminate the Contract and recover from the Owner payment for Work executed. as well as
reasonable overhead and profit on Work not executed. and costs incurred by reason of such termunation.

§ 14.1.4 If the Work is stoppad for a period of 60 consecutive days through no act or fault of the Contractor. a
Subcontractor. a Sub-subconftractos. or their agents or employees or any other persons or enfifies performing portions of
the Work because the Owner ha 5?»:1}&\@1}* failed to fulfill the Owner’s obligations under the Contract Documents with
respect to matters important to the progresf the Work. the Contractor may. upon seven additional days’ notice to the
Owner and the Architect. terminate the Contractand recover from the Owner as provided in Section 14.1.3.

Remember HOOH COST?
EICHLEAY FORMULA '

Let’s see 4311 ] ODCC
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A Potential killer contract clauses — Termination by the contractor
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A Potential killer contract clauses — Termination by the owner for cause

What does “Substantial Breach™ mean?

O It is common for construction contracts to differentiate between breaches of a nature
serious enough to justify termination of the Contract, and breaches which are not deemed

serious enough to suffice as a basis upon whichto terminate.
1. A breach which is not sufficiently serious will only entitle the innocentpartyto damages,

2. A breach which is sufficiently serious will allow the innocent party to refuse to undertake

any further performance of their own obligations - effectively terminating the contract
(James Morrison & Co., Ltd v Shaw, Savill & Albion Co., Ltd., [1916]2 K. B. 783).

O Often Contracts will use a defined term, such as ‘substantial breach’ to differentiate

% However these partial definitions are often fairly open ended and leave a lot open to

Let’s see some examples! J '
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A good example of a typical definition of substantial breach is as follows:

The Owner is in substantial breach of this Contract if the Owner:

B does not give the builder uninterrupted access to, and control of the land;
B does not pay a Progress Payment which is due and payable;

B /akes possession of the Works before paying the final claim, without
written consent from the Builder; or

The following is not considered as a “Substantial Breach™

For example the builder usually agrees to a clause committing to complete
the works within the building period. This may be analogous to an
intermediate clause. If the builder is running a few days late, this would
generally not be grave enough to warrant termination. However if the
building period has expired by 12 months, and the builder is yet to pour the
slab, it may be argued that this is a breach of sufficient gravity.

The demarcation between a substantial breach and something less than '
substantial breach is not always going to be clear cut.

OoDCC
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‘A Potential killer contract clauses — Termination by the owner for cause

O AIA A201-2017: General conditions for construction

§ 14.2 Termination by the Owner for Cause

§ 14.2.1 The Owner may terminate the Contract if the Contractor

A
2

3

4

repeatedly refuses or fails to supply enough properly skilled workers or proper materials:

fails to make payment to Subcontractors or suppliers in aceordance with the respective agreements
between the Contractor and the Subcontractors or Suppliers:

repeatedly disregards applicable laws. statutes, ordinances. codes. rules and regulations. or lawful orders
of a public authority: or

otherwise is guilty of substantial breach of a provision of the Confract Decuments.

§ 14.2.2 When any of the reasons described in Section 14.2.1 exist. and upon certification by the Architect that sufficient

cause exists fo justify such action. the Owner may. without prejudice to any other rights or remedies of the Owner and

after giving the Contractor and the Contractor’s surety. if any. seven days’ notice. terminate employment of the
Contractor and may. subject to any prior rights of the surety:

A

2
3

Exclude the Contractor from the site and fake possession of all materials. equipment. tools. and
construction equipment and machinery thereon owned by the Contractor:
Accept assignment of subcontraets pursuant to Section 5.4; and
Finish the Work by whatever reasonable method the Owner may deem expedient. Upon written request
of the Contractor. the Owner shall furnish to the Contractor a detailed accounting of the costs incurred by
the Owner in finishing the Work.

q
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$ Potential killer contract clauses — Termination by the owner for cause

O AIA A201-2017: General conditions for construction

§ 14.2.3 When the Owner terminates the Contract for one of the reasons stated in Section 14.2.1. the Contractor shall not
be entitled to receive further payment until the Work is finished.

§ 14.2.4 1f the unpaid balance of the Confract Sum exceeds costs of finishing the Work. including compensation for the

Architect’s services and expenses made necessary thereby. and other damages incurred by the Owner and not expressly

waived. such excess shall be paid to the Confractor. If such costs and damages exceed the unpaid balance. the
Contractor shall pay the difference to the Owner. The amount to be paid to the Contractor or Owner. as the case may be,

shall be certified by the Initial Decision Maker. upon application. and this obligation for payment shall survive
termination of the Contract.
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{EM] Potential killer contract clauses — Termination by the owner for convenience

O AIA A201-2017: General conditions for construction

§ 14.4 Termination by the Owner for Convenience
§ 14.4.1 The Owner may, at any time. terminate the Contract for the Owner’s convenience and without cause,

§ 14.4.2 Upon receipt of notice from the Owner of such termination for the Owner’s convenience. the Contractor shall
A cease operations as directed by the Owner in the notice;
.2 take actions necessary. or that the Owner may direct. for the protection and preservation of the Work; and
3 except for Work directed to be performed prior to the effective date of termination stated in the notice.
terminate all existing subcontracts and purchase orders and enter into no further subcontracts and
purchase orders.

§ 14.4.3 In case of such termination for the Owner’s convenience. the Qwner shall pav the Contractor for Work properly
executed: costs incurred by reason of the termination. including costs attributable to termination of Subcontracts; and
the termination fee. if any. set forth in the Agreement.

N
It is highly recommended for GC to include
termination fee in the contract . '
Let’s see 4311 obpcce
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4 Potential killer contract clauses — Suspension by the owner for convenience

O AIA A201-2017: General conditions for construction

[ Time and cost increases clearly expressed! ]

§ 14.3 Suspension by the Owner for Convenience

§ 14.3.1 The Owner may. without cause. order the Contractor in writing to suspend. delay or interrupt the Work. in
whole or in part for such peried of time as the Owner may determine.

§ 14.3.2 The Contract Sum and Contract Time shall be adjusted for increases in the cost and time caused by suspension.
delay. or interruption under Section 14.3.1. Adjustment of the Contract Sum shall include profit. No adjustment shall be
made to the extent

A that performance is. was. or would have been. so suspended, delayed. or interrupted, by another cause for

which the Contractor is responsible: or
.2 that an equitable adjustment is made or denied under another provision of the Contract,

Does it mean concurrent delav? Read the contract carefully since another
y: adjustment may be expressed in another
provision
[ Let’s see 4311 ] '
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1. Employer’s suspension
2. Termination by employer

3. Suspension and termination by contractor
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