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What we will learn?

 Claims management planning

 Design management

 Design review

 Project management during the design phase

 Other parts of project management

 Contract documents

 Development and review of construction contract(s) terms and conditions
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 Many extension of time claims flounder on the method of delay analysis that should

be used to demonstrate the effect of delays.

1. The Contractor often wishes to perform one method of delay analysis and

2. The Engineer considers that another method is more appropriate.

Such disagreements will only serve to

1. Prolong the resolution of a claim

2. Involve the parties in additional expense.

 It is suggested that if the Employer or Engineer prefers a specific method of delay

analysis to be utilized,

then this requirement is included within the Contract.

Potential killer contract clauses – Delays and extension of time
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Delay claims
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 AIA A201-2017: General conditions for construction

 Contractor’s entitlement to EOT

Potential killer contract clauses – Delays and extension of time
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4311نشریه

پیمانکارسويازتمدیددرخواست:پیمانمدتتغییر-30ماده

عدم توافق؟ 

زمان درخواست؟

نیاز است؟Noticeآیا 

!را ببینیمAIAحالا نمونه 

Potential killer contract clauses – Delays and extension of time
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....محل مسکوت

Note: 
1. Estimate of cost
2. Probable effect
3. Continuing delay
What else do you see here?

 AIA A201-2017: General conditions for construction

 Contractor’s entitlement to EOT

Potential killer contract clauses – Delays and extension of time
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 Federal Acquisition Regulation (FAR)

 Un-excusable delays

Clearly expressed submittal of schedule

Potential killer contract clauses – Delays and extension of time
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 ConsensusDocs-750-2011-Revised 2014: Contractor and subcontractor

Potential killer contract clauses – Delays and extension of time

This has two parts:
1. Claims relating to owner

2. Claims relating to constructor



By: Alavipour, PhD, PMP, CMIT www.dralavipour.com .ذکر مطالب فوق تنها در صورت ذکر منبع بلامانع است

مدیریت ادعاء و اختلافات در طول چرخه حیات پروژه
براي مدیریت ادعاء و جلوگیري از دعاوي و اختلافات در پروژه) Design Phase(توسعه و مدیریت برنامه در فاز طراحی 

212212

 ConsensusDocs-750-2011-Revised 2014: Contractor and subcontractor

Potential killer contract clauses – Delays and extension of time
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 FIDIC-2017

 Extension of time

(8.5)

Potential killer contract clauses – Delays and extension of time
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 FIDIC-2017

 Extension of time

(8.5)

Potential killer contract clauses – Delays and extension of time

Remember concurrent delay?

Potential risk for a dispute

Could Engineer take back EOT 

granted? Remember the rule 

mentioned in Delay Analysis course?
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 FIDIC-2017

 Rate of progress

(8.7)

Potential killer contract clauses – Delays and extension of time

Be mindful of the 28 days to submit and 14 days of limitation to review
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 FIDIC-2017

 Rate of progress

(8.7)

Potential killer contract clauses – Delays and extension of time

Employer can claim extra 

costs such as management 

costs in the site!

1. Cost of recovery

2. Delay damages

To accelerate the project, variation by instruction needed!
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Potential killer contract clauses – Delays and extension of time
4311نشریه

پیمانمدتتغییر:30ماده

!در دوره آنالیز تاخیرات مابقی این موارد بررسی شده است
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Potential killer contract clauses – Delays and extension of time
4311نشریه

پیمانمدتتغییر:30ماده

چه تفاوتی می بینید؟
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Potential killer contract clauses – Delays and extension of time
همسانقراردادEPCجدیدصنعتی
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 The contractor is generally responsible for

providing the owner with timely notice of delay to prove

1. Amount of time extension

2. Amount of compensation

Regardless of whether a notice clause for delay is contained in the contract or not, 

1. Constructor should immediately notify the Owner, with

2. Copies to the Design Professional,

of all delays.

Potential killer contract clauses – Delays and extension of time
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 Owners do not generally direct acceleration unless a delay has occurred, but often

1. Underlying cause of delay and

2. Responsibility for the need to accelerate

are in dispute.

 If the need for acceleration is in dispute,

the contractor should take steps to preserve its rights to a time extension

and the associated costs of owner-directed or Constructive Acceleration.

 Constructive Acceleration is acceleration of the construction

works following failure by the employer to recognize that the

contractor has encountered employer delay for which the

contractor is entitled to an extension of time and which failure

required the contractor to accelerate its progress in order to

complete the project.

Potential killer contract clauses – Delays and extension of time
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 What is Constructive about Acceleration? By Nelson, Hill International, Inc. (2013)

 There are three situations in which constructive acceleration occurs:

1. First, an Employer/CA claims the Contractor is behind schedule and issues a

written or verbal direction to complete the work earlier than would be

required if an appropriate EOT was issued.

2. Second, the Contractor is entitled to an EOT but the Employer/CA threatens

the imposition of liquidate and ascertained damages (‘LAD’s’) or termination

because the Employer/CA claims that the Contractor is behind schedule.

3. Third, a Contractor requests and is entitled to an EOT, yet the Employer/CA

denies or fails to grant the extension in a timely manner.

It is important that the Contractor advises the Employer/CA that any efforts undertaken by 

the Contractor to accelerate performance are not voluntary.

Potential killer contract clauses – Delays and extension of time
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 What is Constructive about Acceleration? By Nelson, Hill International, Inc. (2013)
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By: Alavipour, PhD, PMP, CMIT www.dralavipour.com .ذکر مطالب فوق تنها در صورت ذکر منبع بلامانع است

مدیریت ادعاء و اختلافات در طول چرخه حیات پروژه
براي مدیریت ادعاء و جلوگیري از دعاوي و اختلافات در پروژه) Design Phase(توسعه و مدیریت برنامه در فاز طراحی 

232232

 Upon receipt of a request for a recovery schedule,

contractor should ask the owner to clarify in writing

1. Reasons why the owner believes a recovery schedule is necessary,

2. How much time the owner desires to be recovered,

3. Which party the owner expects to pay

for any acceleration effort necessary to achieve the recovery

schedule dates.

What if the contractor disagrees with the owner’s evaluation?

Potential killer contract clauses – Delays and extension of time
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 Upon receipt of a request for a recovery schedule,

 If the contractor disagrees with the owner’s evaluation,

it should respond in writing stating its position,

noting that it will develop a recovery schedule to comply with the

owner’s request but

that it is reserving its rights for any associated

acceleration costs that may be incurred.

What if the contractor disagrees with the owner’s evaluation?

Potential killer contract clauses – Delays and extension of time
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 FIDIC-2017

 Exceptional events (18.1)

Potential killer contract clauses – Delays and extension of time

Under the 2017 edition of the FIDIC Rainbow Suite, clause 19 which was headed 

“force majeure” has been replaced by clause 18, “exceptional events”.

This is an interesting change; the term “force majeure” is typically provided for 

within most civil codes, 

whereas it is not a term of art under the common law .
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 FIDIC-2017

 Exceptional events

(18.1)

Potential killer contract clauses – Delays and extension of time

(i) to (iv) should all be satisfied 

to have “Exceptional Event” 
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 FIDIC-2017

 Consequences of

an exceptional

event (18.4)

Potential killer contract clauses – Delays and extension of time

چه فرقی با حوادث قهري در 

دارد؟4311

Contractor may be entitled to an extension of time and/or recovery of costs incurred as a result. 
If the exceptional event is prolonged, the option of termination may arise.
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Potential killer contract clauses – Delay damages clauses

 The Owner can insert a no-damage-for-delay clause in the Contract, thus attempting

to shift the burden of risk for delays to the Contractor.

 However, the use of this type of Exculpatory Language may increase the

amount bid by a Contractor and is still no guarantee that a dispute over delays

will be prevented.

 The Owner should research the use of a no-damage-for-delay clause with

qualified counsel before including it in the Contract.

 An alternative approach is to specify limits to what types of damages are

allowable in the event of a delay.

 Some government agencies use this approach.

We saw many of them in delay analysis course!
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 One of the biggest risks contractors and subcontractors face on construction

projects is liability for consequential damages,

although many of them may not even know about that risk, much less

understand it.

 If the project is not completed on time,

the owner will lose the benefit of that revenue and the contractor and

responsible subcontractors can face liability for that loss of revenue,

i.e., Consequential Damages.

Potential killer contract clauses – Delay damages clauses

From this case came a shift in the 1997 revisions to the AIA contract documents, in 

particular, the A201 General Conditions. 

Beginning in 1997, A201 included a mutual waiver of consequential damages 

provisions which today (2017 version) reads as NEXT SLIDE:
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 AIA A201-2017: General conditions for construction

Potential killer contract clauses – Delay damages clauses
What do you think about this clause? 

This may even require TIA…

May result in misinterpretation

What is the difference between owner and GC?



By: Alavipour, PhD, PMP, CMIT www.dralavipour.com .ذکر مطالب فوق تنها در صورت ذکر منبع بلامانع است

مدیریت ادعاء و اختلافات در طول چرخه حیات پروژه
براي مدیریت ادعاء و جلوگیري از دعاوي و اختلافات در پروژه) Design Phase(توسعه و مدیریت برنامه در فاز طراحی 

240240

But what about liquidated damages?
 Liquidated damages (LDs) generally represent an attempt made at the contracting

stage to estimate and then agree (liquidate) to the amount of damages the owner will

suffer in the event the project is not completed on time or certain milestones are not

timely met.

 LDs typically end at substantial completion but

 risk of consequential damages may exist post-completion due to warranty

issues,

i.e., the manufacturing plant has to shut down post-completion due to a

problem with the HVAC system which was covered by the contractor’s

warranty. The result is consequential damages in the form of lost revenue.

Potential killer contract clauses – Delay damages clauses

Not only the contractor is responsible for the cost of repairing, but also he/she 

should pay the consequential damages.
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 ConsensusDocs-750-2011-Revised 2014: Contractor and subcontractor

 Limited mutual waiver of consequential damages

Potential killer contract clauses – Delay damages clauses

The Survival clause specifies which contract provisions will remain in 

effect after the termination or expiration of the agreement.
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 ConsensusDocs-750-2011-Revised 2014: Contractor and subcontractor

 Liquidated damages

Potential killer contract clauses – Delay damages clauses

Could you take more LDs from SCs 

compared to what incurred to you as a GC?
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 ConsensusDocs-750-2011-Revised 2014: Contractor and subcontractor

 Liquidated damages

Potential killer contract clauses – Delay damages clauses

Read it yourself!
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 AIA A401-2017: General contractor and subcontractor

 Contractor’s claim related to SC’s claim

Potential killer contract clauses – Delay damages clauses

If SCs could not make it, he/she bears the same consequences as GC!

CANNOT EMPHASIZE MORE ON NOTICES! TAKE IT SERIOUS!
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 AIA A401-2017: General contractor and subcontractor

Potential killer contract clauses – Delay damages clauses

Read it yourself!
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 FIDIC-2017

 Delay damages (8.8)

Potential killer contract clauses – Delay damages clauses

There is no such phrase of 

“Liquidated Damages” in 

FIDIC
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 FIDIC-1999
 https://www.linkedin.com/pulse/guide-

claims-fidic-red-book-1999-farrukh-riasat-

b-eng-pmp-/

Potential killer contract clauses – Delay damages clauses

https://www.linkedin.com/pulse/guide-claims-fidic-red-book-1999-farrukh-riasat-b-eng-pmp-/
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 FIDIC-2017

 Consequences of employer’s suspension (8.10)

Potential killer contract clauses – Delay damages clauses

This is only a sample that EOT and Compensation could be claimed by GC
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 FIDIC-2017

 Delay damages (8.8)

Potential killer contract clauses – Delay damages clauses
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 FIDIC-2017

 Additional Sub-Clause Milestone

Potential killer contract clauses – Delay damages clauses

Difference between USA contracts and FIDIC in this 

case, as related to Civil Law and Common Law
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Potential killer contract clauses – Delay damages clauses
همسانقراردادEPCجدیدصنعتی
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Potential killer contract clauses – Delay damages clauses
همسانقراردادEPCجدیدصنعتی
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Potential killer contract clauses – Delay damages clauses
همسانقراردادEPCجدیدصنعتی
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همسانقراردادEPCجدیدصنعتی
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Potential killer contract clauses – Delay damages clauses
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Potential killer contract clauses – Delay damages clauses

!استدرباره خسارت تاخیر در قراردادهاي داخلی در دوره آنالیز تاخیرات به شکلی مفصل صحبت شده

.   کنیموجود دارد که در بخش مرتبط بررسی می... یکسري موارد مرتبط با خسارت تاخیر در زمان خاتمه و 
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Potential killer contract clauses – Site conditions

 Types of differing site conditions

1. Type 1 DSC: Erroneous indications in the contract documents

2. Type 2 DSC: Unknown site conditions of an unusual

 Federal Acquisition Regulation (FAR)

 AIA Contract Provisions

 ConsensusDocs Contract Provisions

 FIDIC

 Other
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 “Differing site conditions” clause of the Federal Acquisition Regulation (FAR):

Potential killer contract clauses – Site conditions
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 “Differing site conditions” clause of the Federal Acquisition Regulation (FAR):

Look! Increase or decrease…

Potential killer contract clauses – Site conditions
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 “Differing site conditions” clause of the Federal Acquisition Regulation (FAR):

If you do not give notice, you may lose your right! 

Potential killer contract clauses – Site conditions
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 “Differing site conditions” clause of the Federal Acquisition Regulation (FAR):

If request made after final payment, you will lose your right!

Potential killer contract clauses – Site conditions
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 Types of differing site conditions

 AIA A201-2017: General conditions for construction

In no event later than 14 days after first observance!

In AIA, owner and AE should be notified!

Objection to determination? Submit a claim on time!
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 Types of differing site conditions

 AIA A201-2017: General conditions for construction

 One key difference is that

1. FAR requires “prompt” notice,

2. AIA provision gives the contractor a 14-day window.

A contractor must use its best judgment as to whether it really should wait

14 days to advise the owner that the contractor has encountered an

unexpected, potentially problematic condition.
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 Types of differing site conditions

 ConsensusDocs-750-2011-Revised 2014: Contractor and subcontractor

 The ConsensusDocs, “Worksite Conditions” is similar in meaning but not

language:

 Worksite visitation
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 Types of differing site conditions

 ConsensusDocs-750-2011-Revised 2014: Contractor and subcontractor

 Worksite visitation
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 Types of differing site conditions

 FIDIC-2017

 Setting out (4.7)

Potential killer contract clauses – Site conditions



By: Alavipour, PhD, PMP, CMIT www.dralavipour.com .ذکر مطالب فوق تنها در صورت ذکر منبع بلامانع است

مدیریت ادعاء و اختلافات در طول چرخه حیات پروژه
براي مدیریت ادعاء و جلوگیري از دعاوي و اختلافات در پروژه) Design Phase(توسعه و مدیریت برنامه در فاز طراحی 

269269

 Types of differing site conditions

 FIDIC-2017

 Setting out (4.7)
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 Types of differing site conditions

 FIDIC-2017

 Setting out (4.7)
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 Types of differing site conditions

 FIDIC-2017

 Setting out (4.7)
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EOT + COST + PROFIT
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 Types of differing site conditions

 FIDIC-2017

 Setting out (4.7)
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What if the contractor should have noticed?
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 Types of differing site conditions

 FIDIC-2017

 Unforeseeable physical

conditions (4.12)

What is a difference between FIDIC and AIA? 
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 Types of differing

site conditions

 FIDIC-2017

 Unforeseeable

physical

conditions (4.12)
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 Types of differing

site conditions

 FIDIC-2017

 Unforeseeable

physical

conditions (4.12)

EOT + COST

NO PROFIT!

Similar to Error?
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 Types of differing

site conditions

 FIDIC-2017

 Unforeseeable

physical

conditions (4.12)

1. Consideration of whether

2. What extent the conditions

were unforeseeable
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غیرصنعتیساختوطرحهمسانقرارداد

فیدیکمشابه
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غیرصنعتیساختوطرحهمسانقرارداد

فیدیکمشابه
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غیرصنعتیساختوطرحهمسانقرارداد

فیدیکمشابه

Potential killer contract clauses – Site conditions

!دخودتان مطالعه بفرمایی...مشابه فیدیک
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غیرصنعتیساختوطرحهمسانقرارداد

فیدیکمشابه
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همسانقراردادEPCجدیدصنعتی
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همسانقراردادEPCجدیدصنعتی
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همسانقراردادEPCجدیدصنعتی
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همسانقراردادEPCجدیدصنعتی
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 Types of differing site conditions

 Other

 Use Geotechnical Baseline Report

Potential killer contract clauses – Site conditions

This is also great!

This is like schedule baseline
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 Types of differing site conditions

 Other

 Use Geotechnical Baseline Report

 Used on projects with a significant risk of DSC

 Establishes baseline of geotechnical conditions

 Reduces uncertainty, allocates risk properly to each party, influences

bid prices/change orders/time

 Affects owner, designer, and contractor behavior

 Reduces uncertainty
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 Types of differing site conditions

 Other

 Use Geotechnical Baseline Report

 Defines the geotechnical conditions used for the basis of the design

 Used for the basis of the bids

 Used to identify potential DSC’s during construction

 Contractual baseline, not necessarily geotechnical fact
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 Types of differing site conditions

 Other

 Use Geotechnical Baseline Report

 Defining the baseline allocates the risk properly:

o Risk for Contractor: Contractor accepts risk for conditions

consistent with or more favorable than GBR

o Risk for Owner: Owner accepts risk for conditions less favorable

that the GBR

o Owner receives more competitive bids
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Potential killer contract clauses – Payment

 AIA A201-2017: General conditions for construction

 Failure of payment

1. AE: No certificate for payment from AE
2. Owner: No payment of the amount certified
3. Owner: No payment amount awarded by binding

dispute resolution

Consequences of Failure of Payment due to stop the work:
1. EOT
2. Compensation
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