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$ What we will learn?

O Claims management planning

Design management

Design review

Project management during the design phase
Other parts of project management

Contract documents

U 0000 D

Development and review of construction contract(s) terms and conditions
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Additional
Services
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Recommended framework of Design phase related to claim management

Design Design PrOJept Management Third Party Project Delivery Quz_illt'atlve/' Developmept and Review Market
— g During the Design Method Quantitative Risk of Construction Contract(s)
Management Reviews Management - Assessment
Phase Assessment Assessments Terms and Conditions

Design Phase
Schedule, Major
Milestones, and

Deliverables

Design Progress
> A
Meetings
Design Contract
Administration

By: Alavipour, PhD, PMP, CMIT
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Quality Control
Process

Programmatic
Reviews

Budget

Peer Reviews

Constructability
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REVENS

Bid Readiness
Review

Value
Engineering
(VE)

Bid Packaging
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$ Importance of contract documents

L Many forms of contracts are used to make sure that the owner’s objectives are
achieved.

O The American Institute of Architects’ (AlIA) documents are used extensively
throughout the construction industry.

L Other types of contract forms are available from trade organizations such as the

Assoclated General Contractors of America and FIDIC.

O Whatever forms are used,

it IS Important to understand that they are only a starting point and

CM/GCs lawyers must review them for potential risks and

X

OoDCC
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applicability to the project at hand.
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$ Importance of contract documents

L The Construction Manager (CM)/PM must also review and understand

¢ All construction contracts
¢ Associated general conditions
¢ Supplemental conditions.
They are the real “teeth™ of the contract.
If a law or organization has teeth, it has the

power to make people obey it

When a contract is initially read,
not all of the elements are understood.
All PMs should read the contract several times.
when a problem arises, the first document to come out is the contract .'

OoDCC
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& Preparing for contract risk management

Contracts

|
Type of contract submitted by the owner

1

|
CM/GC must evaluate the contract in terms of nsk

r !
Onerous clauses

LS

r

Payment schedule and owner's ability to pay
for the submitted requistions

Project schedule

Condition of design documents to be received

Change order process
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The American
Institute
of Architects
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F édération Internationale Des |ngénieurs-Conseil5

(International Federation of Consulting Engineers)

www.fidic.org
FIDIC is the international federation of consulting engineers founded
in 1913 by a French initiative.

Currently over 80 countries have joined the Federation and have
pledged to uphold its primary goals:

1. Represent the consulting engineering industry globally,

2. Enhance the image of consulting engineers,

3. Be the authority on issues relating to business practice,

4. Promote the development of a global and viable
consulting engineering industry,

S. Promote quality,

6. Actively promote conformance to a code of ethics and to

business integrity, .'
Promote commitment to sustainable development. oDCO

By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .cewl gilodl guceo ;55 < y9m0 50 U 390 Ao ;53 12
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KNH FIDIC

Fédération
Internationale
des Ingénieurs
Conceils

FIDIC

Conditions of Contract (international)

for Works of

Civil Engineering Construction '
1st Edition 1957
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{EM] FIDIC

O This book was published in 1957 in an easy to recognize red cover.

O This and its rather lengthy title often caused it to be referred to as
The Red Book

Conditions of Contract (international)

for Works of

Civil Engineering Construction
1st Edition 1957

Was based on the ACE-Form.

But it was still a document based on the
Common Law system...

What are the most widely used legal systems of the modern
world?

By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .cewl gilodl gudeo ;53 & y9m0 50 Led 398 Ao ,53 14
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O The major legal systems of the world
s Common law
¢ Romano-Germanic law or Civil law
¢ Socialistic law
¢ Islamic or Shari’a

It was felt that there was a need for an international Form of
Contract, independent of any particular Judicial System.

In answer to this need FIDIC updated its RED BOOK into what is
now known as the fourth Edition 1987.

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl guceo ;55 & 900 50 Lo 398 Ao ;53 19
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O At the same time, FIDIC decided that in line with its services to the construction
industry, there was also a need for demarcation between the various contractual
agreements entered into between parties. The result was:

“ FIDIC publishes many standard forms, but the most common forms:
v" Short Form Contract (Green book) (2021)
v" Construction Contract (Red Book) (2017)
o Construction for Subcontract (2011)
o0 Multilateral Development Banks (MDBs) Construction Contract
(2006)
v" Plant and Design-Build Contract ( ) (2017)
v" Design, Build and Operate (DBO) Contract (Gold Book) (2008)
v EPC/Turnkey Contract (Silver book) (2017) .'

OoDCC
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KNH Which FIDIC contract should be used?

DISCUSS EMPLOYER

IN DETAIL DESIGN
Employer’'s
requirements
with the contractor,
and neg.t?.tiecuitc
a modifie
FIDIC Contract CONTRACTOR D.ESIGN
Plant and/or high
unforeseen risks

Fixed price - lump sum
Little employer involvement
Mo major unforeseen risks

Maintenance

OoDCC
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{Ew FIDIC - Red book

The New RED Book

m— Conditions of Contract for
consition Construction
' FOR BUILDING AND ENGINEERING WORKS DESIGHNED BY THE
EMPLOYER

e le—

Recommended for building or engineering works desighed
by the Employer or its representative, the Engineer.

By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .cewl gilodl guceo ;53 & 900 50 Lo 399 Jlao ;55 18
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{Ew FIDIC - Red book

O It follows three basic concepts:

Concept 1:

Design and Project management are principally done by a consulting
ENGINEER, who is accepted by both parties as professional and
trustworthy.

Concept 2:

Payment is linked to a Bill of Quantities with Unit Prices.

Concept 3:

Responsibility and Damage Liability lies with the party best Suited to
handle it or was the cause of that damage, respectively.

OoDCC
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0 Concept 1

Usually, the ENGINEER takes over the following functions in
a project:

»» Counselling

»» Project study before investment of capital

»» Planning (design) and project administration

»» Survey and control of project execution

»» Special Planning and development services

»» Project management

It is essential to highlight that the ENGINEER's work should
be impartial and neutral for the CONTRACTOR (PART I, Art.
2.6) although the ENGINEER is contractually appointed and .,

paid by the EVIPLOYER.
obcce

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl guceo 53 & y900 50 b 398 Jlao ;53 20




L Concept 2

In a contract based on a bill of quantities the CONTRACTOR
is paid for its provided services.
EMPLOYER generally takes the risk of those quantities. This
concept can be retrieved in PART [, Art. 55-57, 60.

In such cases, the

a b C d e
Flanned
. Flanned o Contract
Mo. FPosition Quantity Unit Price value
cxd
155 brickwork 800sgm | 25€/sgm | 20.000€

By: Alavipour, PhD, PMP, CMIT

f g
rendered Flna:r;:ﬁ:lr:ract
"
quantity fx d
811 sgm 20275 €
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FIDIC - Red book

Q
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{EW FIDIC — Red book

O Concept 3

The FIDIC Red Book (Edition 1987) differentiates between
four types of risk. The risk is regulated according to the fault-
based liability principle:

Injury and damages Costincrease
in

Non-performance Delay in performance performance

(Personnel und
material)

A L L L 4
Employer's risk Employer's fault Employer's fault E:Eﬂl:g?.: safgglt
Clause 20.4 & 65 Clause 69 Clause 40, 42.2, 44 '
T0O&T1
L L d L 4 L
Cgarllltﬁat:rrr?s::k Contractor's fault Contractor's fault Cé;;g:;tf ;{SE;E;JH
except Employer's risk) RiemllEan = B 1.1(g)i), 8.1, 12.1,36 [ '

oDCC
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A Typical contract documents — FIDIC 2017

O EIDIC 2017: The contract documents will typically comprise the following:

(a) the Contract Agreement; (Clex 4l il g)

(b) the Letter of Acceptance; (L 4 30))

(c) the Letter of Tender; (xatlic algiiy 4al)

(d) the Particular Conditions Part A — Contract Data; (22! 8 Sledal- pa goad Loyl 1)
(e) the Particular Conditions Part B — Special Provisions; (=& 2le- a sad Lyl i)
(f) these General Conditions; (= s«c Ll %)

(g) the Specification; (8 Glaiis)

(h) the Drawings; (L4.das)

(i) the Schedules (if bill of quantities exists, it should be included here);

(j) the JV Undertaking (if the Contractor is a JV); and

(k) any other documents forming part of the Contract. .'

OoDCC
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A Typical contract documents — FIDIC 2017

O EIDIC 2017: The contract documents will typically comprise the following:

1.1.11  “Contract Agreement” means the agreement entered into by both Parties
in accordance with Sub-Clause 1.6 [Contract Agreement].

1.1.50 ‘“Letter of Acceptance” means the letter of formal acceptance, signed by
the Employer, of the Letter of Tender, including any annexed memaoranda
comprising agreements between and signed by both Parties. If there is no
such letter of acceptance, the expression “Letter of Acceptance” means
the Contract Agreement and the date of issuing or receiving the Letter of
Acceptance means the date of signing the Contract Agreement.

1.1.51  “Letter of Tender” means the letter of tender, signed by the Contractor,
stating the Contractor’s offer to the Employer for the execution of the Works.

1.1.12 “Contract Data” means the pages, entitled contract data which constitute
Part A of the Particular Conditions.

1.1.75 "Special Provisions” means the document (if any), entitled special
provisions which constitutes Part B of the Particular Conditions. '

OoDCC
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& Typical contract documents — FIDIC 2017

O EIDIC 2017: The contract documents will typically comprise the following:

1.1.43 “General Conditions” means this document entitled "Conditions of
Contract for Construction for Building and Engineening Works designed by

the Employer”, as published by FIDIC.

1.1.76 “Specification” means the document entitted specification included in
the Contract, and any additions and modifications to the specification in
accordance with the Contract. Such document specifies the Works.

1.1.30 “Drawings” means the drawings of the Works included in the Contract,
and any additional and modified drawings issued by (or on behalf of) the
Employer in accordance with the Contract.

1.1.71  “Schedules” means the document(s) entitled schedules prepared by the
Employer and completed by the Contractor, as attached to the Letter of
Tender and included in the Contract. Such document(s) may include data,
lists and schedules of payments and/or rates and prices, and guarantees.

By: Alavipour, PhD, PMP, CMIT wWww.dralavipour.com el gled guw 353 &yguo 30 Lo 399 ko 573
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A Typical contract documents — FIDIC 2017

O EIDIC 2017: The contract documents will typically comprise the following:

1.1.47  “JV Undertaking” means the letter provided to the Employer as part of the
Tender setting out the legal undertaking between the two or more persons
constituting the Contractor as a JV. This letter shall be signed by all the
persons who are members of the JV, shall be addressed to the Employer
and shall include:

(a)  each such members undertaking to be jointly and severally liable
to the Employer for the performance of the Contractor's obligations
under the Contract;

(b)  identification and authorisation of the leader of the JV; and

(c)  identification of the separate scope or part of the Works (if any) to be
carmried out by each member of the JV.

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl guceo ;55 & 900 50 Lo 390 Ao ;55 26
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A Typical contract documents — FIDIC 2017
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$ Typical contract documents — f¥1Y 4 &8

S ylow g Slw! :aol cddlgo ¥ oole U

3

oo Ll

(et o LS) Sloj asliy

D)

b

*%

e

*%

S

%

4

o
7y

R
3

.\D
T
X

4

6,
%
G,

C

4

A
|}
%.
(:
:

b

*%

=2 s laslivl o Lplosdljgins

.
LQM

oS5 oL

e

*%

b

*%

Olan 0udsb o b dgdize SVl ) ke @ lawy )2l jokin 41 9 )15 he! o &5 (eSS Sl
Sylan g dbiwl ezl ;5 Wb dbwl pl L0T50 Hlad @ ¢lay S)las g sbwl jo ju5 33,550 dole

Olzotsygo g H jgiwd adid) (48 Oladubie Wigw 4 Cwl 1Sao oluwl ¢pl dgd aypi ley

“

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl guceo ;53 & 900 50 Lo 390 Jlao ;55 28



059 Ols a5 > J,.b 30 GBS g cleol Co i

o595, SN 5 soles 5l 6 uTol> g clesl cy maw sl (DESIGN Phase) 1b 56 s aslp cu o 5 dswgs
A Typical contract documents - EPCuwus  cixeo

dolicddlae — gl iz

a8 J el b g anl o jlne som e 4 asbicilas Slle 5 SOlea ol L Bl o )
00,5 eSS Bl ol 0l | oo s delicaidlge

";5":‘"\:-"“ ;-."l L'_g.-).q J.‘H-ﬂ 4= |._.'I-| Slos J.‘H.q [ ajgﬁ_ I:-Ll N ssle = -r

\ - J]-J-.lL.u&f;....ﬂb..L:l J.‘Ta A bjuﬁwmjbﬁdw] ;_qbﬂj':*‘QJL"f_}mbf-‘J‘;‘*f:'Lﬂﬁu b-."anJ.:w -¥
ke 555 s thoe em 0 (6)

bog lbls (Fppll 4 bee il by B g50 dmils casloadlee Y-0 0 LS 5pas o -F
s Ol Slem pmpas il 2 )5l by e e Ll LA

By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .cewl gilodl guceo 53 & y9m0 50 Lo 398 Ao ;53 29



0jgp e a5 > Jab ;o OMWS| g slesl o pow
059 0 DS § (goles 5l 6 Sel> g slesl Cu o il (DESIGN Phase) 1,k 56 5o aslip o pow g drwgs

ACE$ Typical contract documents — EPCusus o

e e e L
Sy ol el b g ot wBda 895 Jlosl g0s il egee B0
Condg Do) OF (la,l5 0 pid) FA olge ¢ oges bl s 0 7000 olae § JelS S0 g Sua Ly
byl s eslalel) 09 (elalel ) s 5 Sl Le0) OA (bl cemis Ojse) OV (Sdse
Sde Dl peid) FY (adad Lam) FY (el 18 Sodgies 550) P d(Sdge bem) Frou(g0 Sles
Sope & (DS =) VO 5 (Sl g 28 1 AL LA Lhes flem 28 FA (Ol

B o wgmmme Hlows slial ) e s anils Sige] A a5 sl end ls slaclagld

OoDCC
By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl guceo 53 <5900 50 b 398 Jlao ;53 30



0jgp e a5 > Jab ;o OMWS| g slesl o pow
059 0 DS § (goles 5l 6 Sel> g slesl Cu o il (DESIGN Phase) 1,k 56 5o aslip o pow g drwgs

ACE$ Typical contract documents — EPCusus o
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ACE$ Typical contract documents — EPCusus o
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A Typical contract documents — In case of discrepancy

What if there is a discrepancy between contract documents?
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A Typical contract documents — FIDIC 2017

{ What if there is a discrepancy between contract documents? J

O Most contracts will provide that all the documents shall be mutually explanatory,

but in the case of ambiquity or discrepancy,

they are to be read in a stated order of precedence.

Priority between bill of guantities and schedule goes to the

schedule!

(See FIDIC 2017 Red Book, Sub-Clause 1.5 [Priority of Documents])
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A Typical contract documents — f¥1Y a4 i

{ What if there is a discrepancy between contract documents? J
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N Typical contract documents — fY1) a yis

[ What if there is a discrepancy between contract documents? ]
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A Typical contract documents — EPCuus iz

{ What if there is a discrepancy between contract documents? J
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{ What if there is a discrepancy between contract documents? J
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A Typical contract documents — EPCuus iz

{ What if there is a discrepancy between contract documents? J
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A Typical contract documents — Other documents

But the problem occurs due to “any other documents”

\_ Let’s seel )
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A Typical contract documents — Other documents

O With regard to the last item on the list ‘Other documents’,

there is a great temptation for those whose job it is to prepare and compile the
contract documents, to

‘dump’ all sorts of documents into this section.

O Typically these may consist of:
correspondence between the parties between the time of tender and the letter of
acceptance, tender queries and clarifications, tender bulletins, minutes of meetings
during the negotiation process, the Contractor’s proposals for executing the works,
offers to complete the project differently from that of the tender documents or value
engineering proposals and such like.
[ So, what is the matter? ] '
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A Typical contract documents — Other documents

O The potential for conflict between such documents and the main contract

documents becomes high in such a situation,
may not reflect the pre-contract negotiations and a

subsequent agreement between the parties.

O Example:
If we look at a situation whereby the Contractor has negotiated a reduction in the

time for interim payments to be made from 56 to 40 days and this was recorded in

meeting minutes included in ‘Other documents’

then, on a strictly contractual basis, the 56_days in the general conditions

would still have precedence over such an agreement and

effectively render the agreement null and void.

ODCC
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A Typical contract documents — Other documents

J Remember?

** One of the important factors to cause disputes is contract interpretation? And

¢ It is true to say that if the contract documents are poorly drafted and compiled,

the potential for disputes increases tremendously.

- How to solve? 2

\_ Let’s seel )
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A Typical contract documents — Other documents

O Itis infinitely preferable to

1. Keep the ‘other documents’ section as small as possible
2. Amend the tender documents
to take into account any changes that have been
I.  Negotiated
i. Agreed

between the parties

within the appropriate section of the contract documents.
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A Typical contract documents — Other documents

@ther than just including the tender queries and responses ash

addendum to the contract,

as Is often the practice,

the contract documents should be

amended to

reflect the instructions given in the

k responses to such queries. j
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{EM] CM’s role related to contract administration

O An important element of a CM’s role is contract administration.

U The CM as part of its standard duties is often in a position to

1. Recommend,

2. Review, or even
3. Draft

proposed contract documents or provisions in the various contractual

agreements.
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$ Drafting the contract — Recommendation

O All contract documents should be written in clear, unambiguous terms.

U Requirements for cost, schedule, scope, and specifications should be clearly stated.

U Contract should contain a clause that states a reasonable time frame for a response to
RFI.

U Do not ignore the contract or defer its preparation to the last minute

¢ The contract spells out the rules of the game and is your most important tool in

claims mitigation.
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$ Drafting the contract — Recommendation

U Be careful of exculpatory language that may be difficult or impossible to enforce.

* In a contract, exculpatory language is language that frees one party of certain

liability that may occur as a result of the agreement and waives the rights of the
other party.
Exculpatory language for example is ““regardless of those conditions,
we are not going to pay for those costs.”
v No-damage clause

v" This is not always enforceable
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$ SCL Delay Protocol

O 2nd edition published in 2017
U Published by the Society of Construction Law (UK)
L The purpose is to provide guidance on common delay and disruption when one
party wishes to:
1. Recover an extension of time (EOT)
2. Compensation for the additional time spend and additional resources used
U The purpose is to avoid unnecessary disputes
O Focus is to provide practical and principled guidance on issues that can be applied
in relation to all projects to:
1. Avoid disputes

2. Limit the costs of disputes if disputes are unavoidable
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$ SCL Delay Protocol

U Protocol identifies various options, leaving people to choose based on their needs
(e.g., complexity of project, nature of the project, etc.)

O It is not the contract document, nor the international law.

O This guidance is intended to be generally applicable to any contract.

O Itis only a good practice, not best practice.
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‘A Recommended clauses to avoid the occurrence of disputes

U There are 22 core principles in SCL Protocol

1.

2
3.
4

© 0 N o O

Programme and records

Purpose of extension of time (EOT)

Contractual procedure requirements

Do not ‘wait and see’ regarding impact of delay events (contemporaneous
analysis)

Procedure for granting EOT

Effect of delay

Incremental review of EOT

Float as it relates to time

Identification of float

10. Concurrent delay — effect on entitlement to EOT .'

ODCC
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‘A Recommended clauses to avoid the occurrence of disputes

U There are 22 core principles in SCL Protocol

11.
12.
13.
14,
15.
16.
17,
18.
19.
20.
21.
22.

Analysis time — distant from the delay event

Link between EOT and compensation

Early completion as it relates to compensation

Concurrent delay — effect on entitlement to compensation for prolongation
Mitigation of delay and mitigation of loss

Acceleration

Global claims

Disruption claims

Valuation of variations

Basis of calculation of compensation for prolongation

Relevance of tender allowance .,

Period for evaluation of compensation oDCC
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$ Recommended clauses to avoid the occurrence of disputes

L Changes: provide for modification to the contract and define a fair method of price

adjustment for the changes.

O Time extensions: provide adequate time adjustments for changes to the contract and

for delays beyond the contractor’s control.

0 Geotechnical studies: make all pertinent geotechnical information readily available

to the contractor.

O Differing site conditions: provide for an equitable price and time adjustment when

X
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$ Recommended clauses to avoid the occurrence of disputes

0 Geotechnical design summary report: prepared by the owner’s engineer, it sets
forth the geotechnical interpretations regarding anticipated conditions for design and

construction.

O Escrow bid documents: all documentation of the successful bidder’s estimate are
placed in escrow, where they remain the contractor’s property; these documents are
accessible jointly by the owner and the contractor to assist in resolving pricing issues

on claims or disputes.
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$ Recommended clauses to avoid the occurrence of disputes

O Suspension of work: provide for an equitable price adjustment for delays because of

a temporary suspension of work.

O Liquidated damages: define a fixed daily cost to the contractor for non-excusable

delays.

O Variations in estimated quantities: provide for adjustment or renegotiation of unit

price items which substantially vary from bid quantities.

OoDCC
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$ Recommended clauses to avoid the occurrence of disputes

O Claims: provide a rational procedure for processing claims in a timely manner.

U Disputes: provide a process for addressing disputes in their early stages before they

affect the progress of the work, create adversary positions and lead to litigation.

OoDCC
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{EM] Potential killer contract clauses

Some elements of every contract deserve particular attention.

1. How to discover these clauses and

2. What to do about them during the construction process

Is vital to delivering the product and keeping the project team on task

and out of difficult situations.

OoDCC
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{EM] Potential killer contract clauses — General notices

0 Many forms of contract include requirements for the Contractor to provide notices

of events or circumstances

that the Contractor considers may provide entitlement to additional time or

payment within a specified time frame of the event occurring.

+»» The Contract will sometimes state the requirements for a notice,

1. Will often prescribe time frames within which notices must be
submitted
2. Will usually provide details of how notices should be sent or

delivered.

OoDCC
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O AIA A201-2017: General conditions for construction

§ 1.6 Notice

§ 1.6.1 Except as otherwise provided in Section 1.6.2. where the Contract Documents require one party to notify or give
notice to the other party. such notice shall be provided in writing to the designated representative of the party to whom
the notice is addressed and shall be deemed to have been duly served if delivered in person. by mail. by courier, or by
electronic transmission if a method for electronic transmission is set forth in the Agreement.

§ 1.6.2 Notice of Claims as provided in Section 15.1.3 shall be provided in writing and shall be deemed to have been
duly served only if delivered to the designated representative of the party to whom the notice is addressed by certified or
registered mail. or by courier providing proof of delivery.

OoDCC
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O AIA A201-2017: General conditions for construction

§ 15.1.2 Notice of Claims

Claims by either the Owner or Contractor must be initiated by
written notice to the other party and to the Initial Decision Maker
with a copy sent to the Architect, if the Architect is not serving as
the Initial Decision Maker. Claims by either party must be
initiated within 21 days after occurrence of the event giving rise
to such Claim or within 21 days after the claimant first recognizes
the condition giving rise to the Claim, whichever is later.

[ [PRP PR R JCRCHR SO P J '
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O AIA A401-2017: General contractor and subcontractor

§ 14.4 Notice

§ 14.4.1 Except as otherwise provided in Section 14.4.2. where the Subcontract Documents require one party to notify or
give notice to the other party. such notice shall be provided in writing to the designated representative of the party to
whom the notice is addressed and shall be deemed to have been duly served if delivered in person. by mail. by courier.
or by electronic transmission if a method for electronic notice is set forth in Section 14.4.3;

§ 14.4.2 Notice of Claims shall be provided in writing and shall be deemed to have been duly served only if delivered to
the designated representative of the party to whom the notice is addressed by eertified or registered mail. or by courier
providing proof of delivery.

§ 14.4.3 Notice in electronic format. pursuant to Section 14.4.1. may be given in accordance with ATA Document
E203™-2013. Building Information Modeling and Digital Data Exhibit. if completed. or as otherwise set forth below:
(If other than in accordance with AI4 Document E203™—201 3, insert requirements for delivering notice in electronic
Jformat such as name, title, and email address of the recipient and whether and how the svstem will be required fo
generate a read receipft for the transmission.)

between Owner and GC

[ Same as the contract ]

OoDCC
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O AIA A401-2017: General contractor and subcontractor

§34.2 The Contractor’s Claims for the costs of services or materials provided due to the Subcontractor’s failure to
execute the Work shall require
A seven days’ notice prior to the Contractor’s prﬂwdmg services or materials, except in an emergency; and
2 written compilations to the Subcontractor of services and materials provided by the Contractor and
charges for such services and materials no later than the fifieenth day of the month following the
Contractor’s providing such services or materials.

OoDCC
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4 EIDIC-2017

¢ Notices and other communications (1.3)

Wherever these Conditions provide for the giving or issuing of approvals,
certificates, consents, determinations, notices and requests, these commu-
nications shall be:

(a) inwriting and delivered by hand (against receipt), sent by mail or courier,
or transmitted using any of the agreed systems of electronic transmission
as stated in the Appendix to Tender; and

(b) delivered, sent or transmitted to the address for the recipient's commu-
nications as stated in the Appendix to Tender...

OoDCC
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4 EIDIC-2017

** Notices and other communications (1.3)

«» NOD = Notice of Dissatisfaction

Wherever these Conditions provide for the giving of a Notice (including
a MNotice of Dissatisfaction) or the issuing, providing, sending, submitting
or transmitting of another type of communication (including acceptance,
acknowledgement, advising, agreement, approval, certificate, Claim,
consent, decision, determination, discharge, instruction, MNo-cbjection,
record(s) of meeting, permission, proposal, record, reply, report, request,
Review, Statement, statement, submission or any other similar type of
communication), the Notice or other communication shall be in writing and:

(a) shall be:
i a paper-onginal signed by the Contractor's Representative, the
Engineer, or the authorised representative of the Employer (as
the case may be); or

i) an electronic orginal generated from any of the systems of
electronic transmission stated in the Contract Data (if not stated,
systemis) acceptable to the Engineer), where the electronic

original is transmitted by the electronic address uniquely assigned |

to each of such authorised representatives,

or both, as stated in these Conditions; and
ODCC
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ZEM] Potential killer contract clauses — General notices

4 EIDIC-2017

** Notices and other communications (1.3)

(k) if it is a Motice, it shall be identified as a Notice. If it is another form
of communication, it shall be identified as such and include reference
to the provision(s) of the Contract under which it is issued where
appropnate,

(c) delivered by hand (against receipt), or sent by mail or courier (against
receipt), or transmitted using any of the systems of electronic
transmission under sub-paragraph (a)lii) above; and

(d)  delivered, sent or transmitted to the address for the recipient’s
communications as stated in the Contract Data. However, if the
recipient gives a Notice_of another address, all Notices and other
communications shall be delivered accordingly after the sender
receives such Motice.

OoDCC
By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .cewl gilodl guceo ;53 & 900 50 Lo 399 Jlao ;55 68



0jgp e a5 > Jab ;o OMWS| g slesl o pow
059 0 DS § (goles 5l 6 Sel> g slesl Cu o il (DESIGN Phase) 1,k 56 5o aslip o pow g drwgs
ZEM] Potential killer contract clauses — General notices

4 EIDIC-2017

** Notices and other communications (1.3)

«» NOD = Notice of Dissatisfaction

Where these Conditions state that a Notice or NOD or other communication
15 to be delivered, given, issued, provided, sent, submitted or transmitted, it
shall have effect when it is received (or deemed to have been received) at the
recipient's current address under sub-paragraph (d) above. An electronically
transmitted Notice or other communication is deemed to have been received
on the day after transmission, provided no non-delivery notification was
recenved by the sender.

All Notices, and all other types of communication as referred to above, shall
not be unreasonably withheld or delayed.

When_a Notice or NOD or certificate is issued by a Party or the Engineer, the
paper and/or electronic original shall be sent to the intended recipient and a
copy shall be sent to the Engineer or the other Party, as the case may be. All
other communications shall be copied to the Parties and/or the Engineer as
stated under these Condifions or elsewhere in the Contract.

OoDCC
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4 EIDIC-2017

% Sub-Clause 20.1 [Contractor’s claims] from FIDIC has this to say on the

subject of notices

If the Contractor considers himself to be entitled to any extension of the Time
for Completion and/or any additional payment, under any Clause of these
Conditions or otherwise in connection with the Contract, the Contractor shall
give notice to the Engineer, describing the event or circumstance giving rise
to the claim. The notice shall be given as soon as practicable, and not later
than 28 days after the Contractor became aware, or should have become
aware, of the event or circumstance.
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{EM] Potential killer contract clauses — General notices

4 EIDIC-2017

% Sub-Clause 20.2 [Contractor’s claims] carries on to emphasizes the

importance of submitting such notices as follows

If the claiming Party fails to give a Notice of Claim within this period of 28
days, the claiming Party shall not be entitled to any additional payment,
the Contract Price shall not be reduced (in the case of the Employer as the
claiming Party), the Time for Completion (in the case of the Contractor as
the claiming Party) or the DNP (in the case of the Employer as the claiming
Party) shall not be extended, and the other Party shall be discharged from
any liability in connection with the event or circumstance giving rise to the
Claim.
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O EIDIC-2017
s Sub-Clause 20.1 [Contractor’s claims] carries on to emphasizes the
Importance of submitting such notices as follows

FIDIC Red Book (1999 Ed.)

Is the Contractor’s notice of claim (Under Sub-Clause 20.1) rendered
invalid if a pertinent clause reference is not included in the said notice?

In general, Sub-Clause 20.1 does not oblige the Contractor to include a
relevant clause reference.
Remember In Obrascon Huarte Lain SA v Her Majesty’s Attorney General for Gibraltar
Exculpatory Ianguage’? (“Obrascon”), the judge, Sir Robert Akenhead stated:

“... there is no particular form called for in Clause 20.1 and one should
construe it as permitting any claim provided that it is made by notice in
K always true! / writing to the Engineer, that the notice describes the event or
circumstance relied on and that the notice is intended to notify a claim for
extension (or for additional payment or both) under the Contract or in
connection with it. It must be recognisable as a "claim".”

However, it is not

:C
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L The provision mentioned is a condition precedent to entitlement,

which means that if the Contractor does not comply with the requirements of

the Contract in this respect,

he will lose the rights for compensation.

While there may be legal arguments to counter such a provision in certain jurisdictions,

it is fairly obvious therefore that the Contractor’s contract
administration systems should place particular importance on the

subject of submitting notices in this respect.

It is a simple matter to create preformatted notices where the “blanks” may be filled

In as and when it becomes necessary to issue them. .’
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O all the killer clauses, often the most innocent but potentially most damaging if not adhered
to are the notice clauses. There can be many items or issues on a contract that require notice
within a specific period of time. Just for a beginning list, here are some issues or events for
which notice should be given in accordance with time resfrictions within the contract:

e [iffering Site Condition

¢ Reguest for Information related to an ambiguity

* change order for increased time and or money

¢ delay due to any circumstances beyond Contractor's contro
e dispute notice

* reguest for payment.

OoDCC
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4 )

More information of how to prepare notices will be provided during

construction phase regarding the notices of claims

= J
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L To control the Project’s duration, the Owner must have a viable schedule.

U To ensure that the desired schedule is used, the Contract must specify the

requirements for both a viable schedule and periodic updates.

U Depending on the Owner’s degree of participation, different scheduling

requirements may be dictated by the Contract.

OoDCC
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[These reguirements often appear in contracts, but enforcement varies greatly. }

O As with any provisions, unenforced scheduling provisions accomplish_nothing.

s An Owner could consider allowing the Contractor to submit a basic

schedule to get the Project started but

* require more detail within a prescribed time frame.

The same should be true of updates: There should be specific requirements

about when to submit them, and the submission should be tied to progress

X

ODCC
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$ Potential killer contract clauses — Scheduling clauses

O This is very important

» If for example, the contract period was to start on a particular date,

but the Contractor did not receive possession of the site on that date

¢ It should be remembered that the programme should be based upon the

works included in the Contract and, consequently, in such a situation

«» the Contractor should resist any pressure to change his

programme to reflect the actual date of possession or a revised
nomination date,
v" because this would not reflect the agreed situation at the

time the Contract was entered into.

In case, the programme should be re-baslined, the delay analysis should be performed.

[ We talked about this comprehensively in “Delay Analysis’” course! ] '
ODCC
By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl guceo ;53 & y900 50 Lo 399 Ao ;53 90




0jgp e a5 > Jab ;o OMWS| g slesl o pow
0)9).’ o Sl 9 L_SgLC-Q )‘ LS)“f?'l} 9 sles S e Ls‘)" (DeSign PhaSE) f‘).b )lﬁ o d.nl.a).a Copde g AM}’
ACE

$ Potential killer contract clauses — Scheduling clauses

The following are some important aspects of construction progress schedules:
« Contract time
 Milestone events and dates
» Submittal review and approval dates
 Coordination requirements and interrelationship of activities
* Related construction activities
* Lead time necessary to obtain products and equipment
o Activity durations
 Frequency of updates
* Type of reports required

* Project cost and manpower loading (if required)

OoDCC
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$ Potential killer contract clauses — Scheduling clauses

. _ You may lose EOT or
O AIA A201-2017: General conditions for construction compensation claims if

updates not provided!

§ 3.10 Contractor’s Construction and Submittal Schedules
§ 3.10.1 The Contractor. promptly after being awarded the Contract. shall submit for the er’s and Architect’s
information a Contractor’s construction schedule for the Work. The schedule shall cefitain detail appropriate for the
Project. including (1) the date of commencement of the Wozk. interim schedu ilestone dates. and the date of
Substantial Completion: (2) an apportionment of the Work by construction activity; and (3) the time required for
completion of each portion of the Work. The schedule shall providefor the orderly progression of the Work to
completion and shall not exceed time limits current under the €ontract Documents. The schedule shall be revised at
appropriate intervals as required by the conditions of theWork and Project.

§ 3.10.2 The Contractor. promptly after being aWarded the Contract and thereafter as necessary to maintain a current
submittal schedule, shall submit a submzttal schedule for the Architect’s approval. The Architect’s approval shall not be
unreasonably delayved or withheld - The submuittal schedule shall (1) be coordinated with the Contractor’s construction
schedule, andN2) allow the AaChitect reasonable fime to review submittals. If the Contractor fails to submit a submittal
schedule. or fails o¥ide submittalsan accordance with the approved submittal schedule. the /Z.‘Gntractm‘ shall not be
entitled to any in in Contract Sum or extension of Contract Time based on the time requifed for review of
submitfals.

§ 3.10.3 The Contractor shall perform the Work in general accordance with the most recent schedules submitted to the
Owner and Architect.

Durations? -
3.10.2. Risk for contractor obDccC
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$ Potential killer contract clauses — Scheduling clauses

O ConsensusDocs-750-2011-Revised 2014: Constructor and subcontractor

5.1 TIME IS OF THE ESSENCE Time is of the essence for both Parties. They mutually agree to see to the performance of
their respective obligations so that the entire Project may be completed in accordance with the Subcontract Documents
and particularly the Progress Schedule as set forth in Exhibit C.

5.2 SCHEDULE OBLIGATIONS The Subcontractor shall provide the Constructor with any scheduling information proposed
by the Subcontractor for the Subcontract Work. In consultation with the Subcontractor, the Constructor shall prepare
the schedule for performance of the Work (“Progress Schedule") and shall revise and update such schedule, as
necessary, as the Work progresses. Both the Constructor and the Subcontractor shall be bound by the Progress
Schedule. The Progress Schedule and all subsequent changes and additional details shall be submitted to the
Subcontractor promptly and reasonably in advance of the required performance. The Constructor shall have the right to
e various portions of

What is the risk here?
Remember delay analysis course?

X

ODCC
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Durations?
5.2. Risk for subcontractor
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$ Potential killer contract clauses — Scheduling clauses

O AIA A401-2017: General contractor and subcontractor

§ 3.2.1 The Contractor shall cooperate with the Subcontractor in scheduling and performing the Contractor’s Work to
avoid conflicts or interference in the Subcontractor’s Work and shall review. and expedite written responses to.
submittals made by the Subcontractor in accordance with Section 4.2.3 and Article 5. Promptly after execution of this
Agreement, the Contractor shall provide the Subcontractor with copies of the Contractor’s construction schedule and
schedule of submittals. together with such additional scheduling details as will enable the Subcontractor to plan and
perform the Subcontractor’s Work properly. The Contractor shall promptly notify the Subcontractor of subsequent
changes in the construction and submittal sehedules and additional scheduling details.

highlight the risks related to each party

{ Homework 1: Try to define these terms and J
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& Potential killer contract clauses — Scheduling clauses

Q FIDIC-2017
¢ Working hours (6.5)

Mo work shall be carried out on the Site on locally recognised days of rest,
or outside the normal working hours stated in the Contract Data, unless:

(a)  otherwise stated in the Contract;
(b)  the Engineer gives consent; or
(c)  the work is unavoidable or necessary for the protection of life or

_property or for the safety of the Works, in which case the Contractor
shall immediately give a Notice to the Engineer with reasons and

describing the work required.

[ Problem usually occurs in (c) J

[ Lo‘sLbéb)bﬁQMMCé)g.o J '
oDCC
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O FIDIC-2017

+»» Contractor’s
records (6.10)

Unless otherwise proposed by the Contractor and agreed by the Engineer,

in each progress report under Sub-Clause 4,20 [Progress FHeports], the
Contractor shall include records of:

(a)
(o)

(c)
(d)
(€)

occupations and actual working hours of each class of Contractor's
Parsonnel;

the type and actual working hours of each of the Contractor's
Equipment;

the types of Temporary Works used;

the types of Plant installed in the Permanent Works; and

the quantities and types of Materals used

for each work activity shown in the Programme, at each work location and

for each day of work.

By: Alavipour, PhD, PMP, CMIT
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& Potential killer contract clauses — Scheduling clauses

O FIDIC-2017

% Programme (8.3)

The Contractor shall submit an initial programme for the execution of the
Works to the Engineer within 28 days after receiving the Notice under
Sub-Clause 8.1 [Commencement of Works]. This programme shall be
prepared using programming software stated in the Specification (if not
stated, the programming software acceptable to the Engineer). The
Contractor shall also submit a revised programme which accurately reflects

the actual progress of the Works, whenever any programme ceases to
reflect actual progress or is otherwise inconsistent with the Contractor's
obligations.
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& Potential killer contract clauses — Scheduling clauses

O FIDIC-2017

The initial programme and each revised programme shall be submitted to

the Engineer in one paper copy, one electronic copy and_additional paper
copies (if any) as stated in the Contract Data, and shall include:

% Programme (8.3)

(@)  the Commencement Date and the Time for Completion, of the Works
and of each Section (if any);

(b)  the date nght of access to and possession of (each part of) the Site
is to be given to the Contractor in accordance with the time (or times)
stated in the Contract Data. [f not so stated, the dates the Contractor

' ar to give right of access to and possession of
(each part of) the Site;

(c)  the order in which the Contractor intends to camy out the Works,
including the anticipated timing of each stage of design (if any),
preparation and submission of Contractor's Documents, procurement,
manufacture, inspection, delivery to Site, construction, erection,
installation, work to be undertaken by any nominated Subcontractor
(as defined in Sub-Clause 5.2 [Nominated Subcontractors]) and testing;

(d)  the Review periods for any submissions stated in the Specification or
required under these Condtions;

(e)  the sequence and timing of inspections and tests specified in, or
required Dy, The Coniract;

By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .l gilodl gudo ;53 900 50 bisd 398 Jlo ,58 101
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& Potential killer contract clauses — Scheduling clauses

(f) for a revised programme: the sequence and timi_ng of the remedial

O FIDIC-2017 work (if any) to which ' 5 -
under Sub-Clause 7.5 [Defects and Rejection] and/or the remedial
o Programme (8,3) work (if any) instructed under Sub-Clause 7.6 [Remedial Work];

(@  all activities (to the level of detail stated in the Specification), logically
linked and showing the earliest and latest start and finish dates for
each activity, the float (if any), and the critical path(s);

(h)  the dates of all locally recognised days of rest and holiday periods (if

any);
(1) all key delivery dates of Plant and Materials;
() for a revised programme and for each activity: the actual progress

to date, any delay to such progress and the effects of such delay on
other activities (if any); and

(k)  a supporting report which includes:

a description of all the major stages of the execution of the
[ What does it represent? Wiorks;
(i) a general description of the methods which the Contractor
intends to adopt in the execution of the Works;

i) details showing the Contractor's reasonable estimate of the
number of each class of Contractor's Personnel, and of each
type of Contractor's Equipment, required on the Site, for each
major stage of the execution of the Works;

(v) if a revised programme, identification of any significant change(s)
to the previous programme submitted by the Confractor; and

(v} the Contractor's proposals to overcome the effects of any delay(s)
on progress of the Works. C
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O FIDIC-2017

% Programme (8.3)

The Engineer shall Beview the initial programme and each revised programme
submitted by the Contractor and may give a Notice to the Contractor stating
the extent to which it dogs not comply with the Contract or ceasas to reflect
actual progress or is otherwise inconsistent with the Contractor's obligations.
If the Engineer gives no such Notice:

- within 21 days after receiving the initial programme; or
- within 14 days after receiving a revised programme
the Enginear shall be deemed to have given a Notice of No-objection and

the initial programme or revised programme (as the case may be) shall be
the Programme.

[ 0,00 Lo gdolo,l 8L 5,8 ax J '
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O FIDIC-2017

% Programme (8.3)

The Contractor shall proceed in accordance with the Programme, subject to the
Confractor's other obligations under the Coniract. The Employer's Personnel
shall be entitled to rely on the Programme when planning their activities.

_Nothing in any programme, the Programme or any supporting report shall be
taken as, or relieve the Contractor of any obligation to give, a Notice under

the Contract.

If, at any time. the Engineer gives a Notice to the Contractor that the Programme
fails (to the exient stated) to comply with the Contract or ceases to reflect
actual progress or is otherwise inconsistent with the Contractor’s obligations,
the Contractor shall within 14 days after receiving this Notice submit a revised
programme to the Engineer in accordance with this Sub-Clause.
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The Engineer shall Review the initial programme and each revised programme

submitted by the Contractor and may give a Notice to the Contractor stating

the extent to which it does not comply with the Contract or ceases to reflect (omaadS3l) a0lips £95 m
actual progress or is otherwise inconsistent with the Contractor's obligations. Master Schedule ,
It the Engineer gives no such Notice: ,
Milestone Schedule ¥
- within 21 days after receiving the initial programme; or Design Schedule P
- within 14 days after receiving a revised programme Pre-Bid Construction
Schedule :

the Engineer shall be deemed to have given a Notice of No-ocbjection and
the initial programme or revised programme (as the case may be) shall be Overall Schedule &

the Programme. : i
g obpaps) cures3 b §00Uss (g3 il o Euntmctsurc:ecdu:':stuchnn .
(S5l (malSih) adglej | <% He
Original or As-Planned |, Initial or Preliminary Schedule v
Schedule » Construction Schedule A
- Updated Schedule ¥ :Lr’..- 3 5 i - Short Interval Schedule q
As-Built Schedule Is
Recovery Schedule TIME
) MANAGEMENT Occupancy Plan ]
Acceleration Schedule ) LN Er I
Revised Schedule ® L '
Extended Schedule 0 DC c
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{EM] Potential killer contract clauses — Subcontractual relations

O AIA A201-2017: General conditions for construction

§ 5.3 Subcontractual Relations

By appropriate written agreement. the Contractor shall require each Subcontractor. to the extent of the Work to be
performed by the Subcontractor. to be bound to the Contractor by terms of the Centract Documents. and to assume
toward the Contractor all the obligations and responsibilities, including the responsibility for safety of the
Subcontractor’s Work that the Contractor. by these Contract Documents, assumes toward the Owner and Architect.
Each subcontract agreement shall preserve and protect the rights of the Owner and Architect under the Contract
Documents with respect to the Work to be performed by the Subcontractor so that subcontracting thereof will not
prejudice such rights. and shall allow to the Subcontractor. unless specifically provided otherwise in the subconfract
agreement, the benefit of all rights. remedies. and redress against the Contractor that the Contractor. by the Contract
Documents. has against the Owner. Where appropriate, the Contractor shall require each Subcontractor to enter into
similar agreements with Sub-subcontractors. The Contractor shall make available to each proposed Subcontractor. prior
to the execution of the subcontract agreement. copies of the Contract Documents to which the Subcontractor will be
bound. and. upon written request of the Subcontractor. identify to the Subcontractor terms and conditions of the
proposed subcontract agreement that may be at variance with the Confract Dociuments. Subcontractors will similarly
make copies of applicable portions of such documents available to their respective proposed Sub-subcontractors.

highlight the risks and potential areas of claims

[ Homework 2: Try to define this term and J

X

OoDCC
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O FIDIC-2017

¢+ Subcontractors (5.1)

The Contractor shall not subcontract:

(@)  works with a total accumulated value greater than the percentage
of the Accepted Contract Amount stated in the Contract Data (if not
stated, the whaole of the Works); or

(b)  any part of the Works for which subcontracting is not permitted as
stated in the Contract Data.

The Contractor shall be responsible for the work of all Subcontractors, for
managing and coordinating all the Subcontractors’ works, and for the acts
or defaults of any Subcontractor, any Subcontractor’s agents or employees,
as if they were the acts or defaults of the Contractor.
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O FIDIC-2017

¢+ Subcontractors (5.1)

The Contractor shall obtain the Engineer's prior consent to all proposed
Subcontractors, except:

(I suppliers of Materials; or

(i} a subcontract for which the Subcontractor is named in the
Contract.

"\ Where the Contractor is required to obtain the Engineer's consent to a
Be Carefu'_ about the proposed Subcontractor, the Contractor shall submit the name, address,

notices! detailed particulars and relevant expenience of such a Subcontractor and the
What happens if you work intended to be subcontracted to the Engineer and further information

don’t abide? which the Engineer may reasonably require. If the Engineer does not
\_ - _/ respond within 14 days after receiving this submission (or further information
if requested), by giving a Notice objecting to the proposed Subcontractor,
the Engineer shall be deemed to have given his/her consent.

-

The Contractor shall give a Notice to the Engineer not less than 28 days
. before the intended date of the commencement of each Subcontractor's
)i 30 LgSaumn Jxo wiork, and of the commencement of such work on the Site. '
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ZEM] Potential killer contract clauses — Subcontractual relations

O FIDIC-2017

% Nominated Subcontractors (5.2)

521 Definition of "nominated Subcontractor”

In this Sub-Clause, “nominated Subcontractor®™ means a Subcontractor
named as such in _the Specification or whom the Engineer, under
Sub-Clause 13.4 [Provisional Sums], instructs the Contractor to employ as
a Subcontractor.

522 Objection to Nomination

The Contractor shall not be under any obligation to employ a nominated
Subcontractor whom the Engineer instructs and against whom the
Contractor raises reasonable objection by giving a Notice to the Engineer,
with detailed supporting particulars, no later than 14 days after receiving the
Engineer's instruction. An objection shall be deemed reasonable if it arises
from (among other things) any of the following matters, unless the Employer
agrees to indemnify the Contractor against and from the consequences of
the matter:
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ZEM] Potential killer contract clauses — Subcontractual relations

O EIDIC-2017
% Indemnities by Contractor (17.4)

The Contractor shall indemnify and hold harmiless the Employer, the
Employer's Personnel, and their respective agents, against and from all
third party claims, damages, losses and expenses (including legal fees and
expensas) in respect of:

la)  bodily injury, sickness, disease or death of any person whatsoewver
arising out of or in the course of or by reason of the Contractor's
execution of the Works, unless attributable to any negligence, wilful
act or breach of the Contract by the Employer, the Employer’s
Personnel, or any of their respective agents; and

i) damage to or loss of any property, real or personal (other than the

Works), to the extent that such damage or loss:
Read YOU I'se If and a‘Sk (i} arises out of or in the course of or by reason of the Contractor's

me g uestions! execution of the Works, and

(i) s attributable to any negligence, wilful act or breach of the
Contract by the Contractor, the Contractor's Personnel, their
respective agents, or anyone directly or indirectly employed by
any of them.

To the extent, if any, that the Contractor is responsible for the design of
part of the Permanent Works under Sub-Clause 4.1 [Contractor’s General
Obligations], and/or any other design under the Contract, the Contractor
shall also indemnify and hold harmless the Employer against all acts, errors
or omissions by the Contractor in camrying out the Contractor's design
obligations that result in the Works (or Section or Part or major item of Plant,
it any), when completed, not being fit for the purposels) for which they are
intended under Sub-Clause 4.1 [Contractor's General Obligations].

OoDCC
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ZEM] Potential killer contract clauses — Subcontractual relations

O FIDIC-2017

% Nominated Subcontractors (5.2)

(a) there are reasons to believe that the Subcontractor does not have
sufficient competence, resources or financial strength;

(o)  the subcontract does not specify that the nominated Subcontractor
shall_indemnify the Contractor against and from any negligence or
misuse of Goods by the nominated Subcontractor, the nominated
Subcontractor's agents and employees; or

(c) the subcontract does not specify that, for the subcontracted work
(including design, if any), the nominated Subcontractor shall:

(i undertake to the Contractor such obligations and liabilities
as wil enable the Contractor to discharge the Contractor’s
corresponding obligations and liabilities under the Contract, and

(i) indemnify the Contractor against and from all obligations and
liabilities arising under or in connection with the Contract and
from the consequences of any failure by the Subcontractor to
perform these obligations or to fulfil these liabilities.
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ZEM] Potential killer contract clauses — Subcontractual relations

O FIDIC-2017

% Nominated Subcontractors (5.2)

524 Evidence of Payments

Before issuing a Payment Certificate which includes an amount payable to
a nominated Subcontractor, the Engineer may request the Contractor to
supply reasonable evidence that the nominated Subcontractor has received
all amounts due in accordance with the previous Payment Certificates, less
applicable deductions for retention or otherwise. Unless the Contractor:

(a) submits this reasonable evidence to the Engineer, or

ib) (i) satisfies the Engineer in writing that the Contractor is reasonably
entitled to withhold or refuse to pay these amounts, and

(i} =submits to the Engineer reasonable evidence that the nominated
Subcontractor has been notified of the Contractor's entitiement,

then the Employer may (at the Employer's sole discretion) pay, directly to the
nominated Subcontractor, part or all of such amounts previously certified
(less applicable deductions) as are due to the nominated Subcontractor
and for which the Contractor has failed to submit the evidence described in
sub-paragraphs (a) or (b) above.

Thereafter, the Engineer shall give a Notice to the Contractor stating the

amount paid directly to the nominated Subcontractor by the Employer and,
in the next IPC after this Motice, shall include this amount as a deduction .

under sub-paragraph (b) of Sub-Clause 14.6.1 [The IPC].

OoDCC
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$ Potential killer contract clauses — Change orders

[ A change order is a written instruction to the contractor issued after execution of the

agreement.

O It authorizes an addition, deletion, or revision to the project in consideration of an

adjustment in the contract sum, contract time, or both.

O Aprinciple of most standard general conditions is that only the owner has authority to
execute a change order.

* The term execute, as used here, means an owner _authorization for the change

order.
1. The A/E usually prepares and signs the change order, and

2. Then the contractor signs the change order indicating acceptance of the

change.
3. The owner then signs the change order to formally authorize the changi

OoDCC
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$ Potential killer contract clauses — Change orders

O A clear_change order process should be implemented and incorporated in the

contract to

manage both in-scope and out-of-scope changes.

* This change process requires timely and appropriate documentation

that can lead to quick acknowledgment of a change.

{ PMIS and BIM could be very helpful in this case! ]
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& Potential killer contract clauses — Change orders

CONTRACTOR Architect!
EXECUTES
WORK Engineer
Evaluates RFI
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$ Potential killer contract clauses — Change orders

O AIA A201-2017: General conditions for construction
Change orders divided into:
1. Change directive
ARTICLE 7" CHANGES IN THE WORK 2. Change order

§ 7.1 General 3. Minor change
§ 7.1.1 Changes in the Work may be accomplished after execution of the Contract. and without invalidating the
Contract. by Change Order. Construction Change Directive or order for a minor change in the Work. subject to the

—
i

limitations stated in this Article 7 and elsewhere in the Contract Documents.

§ 7.1.2 A Change Order shall be based upon agreement among the Owner. Contractor. and Architect. A Construction
Change Direcfive requires agreement by the Owner and Architect and may or may not be agreed to by the Contractor.
An order for a nunor change in the Work may be issued by the Architect alone.

§ 7.1.3 Changes in the Work shall be performed under applicable provisions of the Contract Documents. The Contractor
shall proceed promptly with changes in the Work. unless otherwise provided in the Change Order. Construction Change
Directive. or order minor change in the Work.

If nothing provided in the “Change Order,”” there
would be a high risk of conflict .,
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$ Potential killer contract clauses — Change orders

O AIA A201-2017: General conditions for construction

§ 7.2 CHANGE ORDERS
§ 7.2.1 A Change Order is a written instrument prepared by the Architect and signed by the Owner, Contractor and
Architect stating their agreement upon all of the following:

1 The change in the Work;

2 The amount of the adjustment, 1f any, in the Contract Sum;-and

3 The extent of the adjustment, if any, in the Contract Time.
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& Potential killer contract clauses — Change orders

O AIA A201-2017: General conditions for construction

O The AIA contract recognizes that change orders are often not agreed upon in

advance of performing the work and provide for changed and added work to be
unilaterally directed.

s In AIA-A201 § 7.3.1, the term for unilaterally directed work is a construction

change directive.

O Furthermore, AIA-A201 § 7.3.2 goes on to state,

“A Construction Change Directive shall be used in the absence of total

\\ agreement on the terms of a Change Order.” /
[ Let’s see the terms! } '
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‘A Potential killer contract clauses — Change orders

O AIA A201-2017: General conditions for construction

§ 7.3 Construction Change Directives
§ 7.3.1 A Construction Change Directive is a written order prepared by the Architect and signed by the Owner and
Architect. directing a change in the Work prior to agreement on adjustment. if any. in the Contract Sum or Contract

Time, or both. The Owner may by Construction Change Directive. without invalidating the Contfract, order changes in
the Work within the general scope of the Contract consisting of additions. deletions. or other revisions. the Contract
Sum and Contract Time being adjusted accordingly.

§ 7.3.2 A Construction Change Directive shall be used in the absence of total agreement on the terms of a Change Order.

§ 7.3.3 If the Construction Change Directive provides for an adjustment to the Contract Sum. the adjustment shall be
based on one of the following methods:

A

2
3

Mutual acceptance of a lump sum properly itemized and supported by sufficient substantiating data to
permit evaluation:

Unit prices stated in the Contract Documents or subsequently agreed upon:

Cost to be determined in a manner agreed upon by the parties and a mutually acceptable fixed or
percentage fee; or

As provided in Section 7.3.4.
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O AIA A201-2017: General conditions for construction

§ 7.3.4 If the Contractor does not respond promptly or disagrees with the method for adjustment in the Contract Sum. the
Architect shall determine the adjustment on the basis of reasonable expenditures and savings of those performing the

Work attributable to the change. including. in case of an increase in the Contract Sum. an amount for overhead and
profit as set forth in the Agreement. or if no such amount is set forth in the Agreement. a reasonable amount. In such

case. and also under Section 7.3.3.3. the Contractor shall keep and present. in such form as the Architect may prescribe.
an itemized accounting together with appropriate supporting data. Unless otherwise provided in the Contract

Documents. costs for the purposes of this Section 7.3.4 shall be limited to the following:

N

2

3

Costs of Tabor. including applicable payrollfaxes. fringe Denefifs requared by agreement or cusfom,
workers® compensation insurance. and other employee costs approved by the Architect:

Costs of materials. supplies, and equipment. including cost of transportation. whether incorporated or
consumed;

Rental costs of machinery and equipment. exclusive of hand tools. whether rented from the Contractor or
others:

Costs of premiums for all bonds and insurance. permit fees. and sales. use. or similar taxes. directly
related to the change: and

Costs of supervision and field office personnel directly attributable to the change.

Where is P&O markup?

{ This is exactly why we separate General Overhead and Project Overhead
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$ Potential killer contract clauses — Change orders

O AIA A201-2017: General conditions for construction

§ 7.3.5 If the Contractor disagrees with the adjustment in the Contract Time. the Contractor may make a Claim in
accordance with applicable provisions of Article 15.

§ 7.3.6 Upon receipt of a Construction Change Directive. the Contractor shall promptly proceed with the change in the
Work involved and advise the Architect of the Contractor’s agreement or disagreement with the method. if any.
provided in the Construction Change Directive for determining the proposed adjustment in the Contract Sum or
Contract Time.

§ 7.3.7 A Construction Change Directive signed by the Contractor indicates the Contractor’s agreement therewith.
including adjustment in Contract Sum and Contract Time or the method for determining them. Such agreement shall be
effective immediately and shall be recorded as a Change Order.

§ 7.3.8 The amount of credit to be allowed by the Contractor to the Owner for a deletion or change that results in a net
decrease in the Conftract Sum shall be actual net cost as confirmed by the Architect. When both additions and credits
covering related Work or substifutions are involved in a change, the allowance for overhead and profit shall be figured
on the basis of net increase, if any. with respect to that change.
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O AIA A201-2017: General conditions for construction

Even for the pending final determination of “Construction
Change Directive,” the payment should be made!

§ 7.3.9 Pending final determination of the total cost of a Construction Change Directive to the Owner. the Contractor
may request payment for Work completed under the Construction Change Rirective in Applications for Payment. The

Architect will make an interim determination for purposes of monthly certificaton for payment for those costs and
certify for payment the amount that the Architect determines. in the Architect’s professional judgment. to be reasonably
justified. The Architect’s inferim determination of cost shall adjust the Contract Sum on the same basis as a Change
Order, subject to the right of either party to disagree and assert a Claim in accordance with Article 15,

§ 7.3.10 When the Owner and Contractor agl‘ee with a determination made by the Architect concerning the adjustments
in the Confract Sum and Contract Time. or ptherwise reach agreement upon the adjustments. such agreement shall be
fective i 1 i ¢l '] ' g 1. Change Orders may be issued for all or any part

of a Construction Change Directive.

Construction Change Directive is not considered as a
“Change Order” until upon aqgreed (all or partially)

The payments are made monthly, however high potential for claims. This is a risk for a

complicated projects and should be monitored and resolved quickly.
Be careful!
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O AIA A201-2017: General conditions for construction

§ 7.4 Minor Changes in the Work

The Architect may order minor changes in the Work that are consistent with the intent of the Contract Documents and
do not involve an adjustment in the Contract Sum or an extension of the Contract Time. The Architeet’s order for minor
changes shall be in writing. If the Contractor believes that the proposed minor change in the Work will affect the
Contract Sum or Contract Time. the Contractor shall notify the Architect and shall not proceed to implement the change
in the Work. If the Contractor performs the Work set forth in the Architect’s order for a minor change without prior
notice to the Architect that such change will affect the Contract Sum or Contract Time. the Contractor waives any
adjustment to the Contract Sum or extension of the Contract Time.

What if the contractor implements the It needs to have TIA analysis!
“Minor Changes’” without prior notice? Remember | emphasized in the Delay Analysis course?

X
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& Potential killer contract clauses — Change orders

O AIA A201-2017: General conditions for construction

§ 3.11 Documents and Samples at the Site
The Contractor shall make available. at the Project site. the Contract Documents. including Change Orders.

Construetion Change Directives. and other Modifications. in good order and marked currently to indicate field changes
and selections made during construction. and the approved Shop Drawings. Product Data. Samples. and similar required
submittals. These shall be in electronic form or paper copy. available to the Architect and Owner. and delivered to the
Architect for submittal to the Owner upon completion of the Work as a record of the Work as constructed.

(9. -1A
B adb aiils eslel a5)15 )0 1) 15 Cdpinn sl Jgdz g ojlagad aolip jl dduws SO a5 Cawl Ag=iie )5 Lo

S ealaiwl ¢ 51 .05,15 1) 65,15 51 10350 ojlal aS (SlwS g jglie Hwlige pgj) gm0 O
(>-rYY

marked ¢ good order , oSG 4 Cchange order ,s cglis
field changes ;o axiw ol » CUrrently

{_SLmd..u.m.i raLali LJ.aLuJ 9 .."n..:..le[_.rn Ao ])_?I aS ;__5_9:::_} ) R |aL‘?_'1! LSLQ’JE ,[_ngd.u.-.n.l a) oaslw 09> Lsme.nJl
M @b g 2 @ ) csle ez gadd Lb )Gl Cuwl pudS o0 L aish, EEES | acl ()2l
OvNge @ Dl g )y gl 9 AT aus Wbl IS LB ol jl aduus SO a5 aduud aw ) oldne Hulige
I A (50 )lyE 50l Lzl )3 1) a2 3l csls 9o cloaduw jl asuu SO golie (wlige 3D Hglie

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .l gilodl gudo ;53 900 50 bisd 398 Ao ,58 148



0jgp e a5 > Jab ;o OMWS| g slesl o pow
0)9).’ O Sl 9 (SgLCQ )‘ 6;5.19 9 sles Co o 6‘)4 (DeSign Phase) (5>‘).L> )lS o ML’).’ Co o g Axwgs
ACE

& Potential killer contract clauses — Change orders

FYN 4, O

)lf (_Q‘J.?‘ » Q)LB.Z =YY oole o
Change order request aliw

(-rY

ko (9w jl plan Ego9e (sh! (gly ) lan 538 @2y0 g5 gline ige

@ Wb gglide (iigs 45 (63)lge 350 EWl )lOlawy 4 (59 hwgS 9 S50 pladl Holie uige b
] 00 U.-.n.:u?_l UL°"" tﬁ_;l.‘u: 9 JLL'.-JI)J | t'_':-JU:ij t._n_ﬂ.b_g |c|:§t_"-l le).} ;La)ﬁ) Jl)gsu: k_-u.us

OS] 3949 Jlocis! C ool 8 4y

By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .l gilodl gudo ;53 900 50 bisd 398 Ao ,58 149



0jgp e a5 > Jab ;o OMWS| g slesl o pow
0)9).’ O Sl 9 69&0 )‘ ‘5)..55.1} 9 sles Co o 6‘)4 (DeSign Phase) (5>‘).L> )lS o duol.’).’ Co o g Axwgs
ACE \

w\ Potential killer contract clauses — Change orders

AR PYRRARE

. .. . . - s D
uLM cy J.:Juu o d> ng ‘)lf JJQLQAM Y‘\ ooLo .

[ feuguai 9 duwlxo ylojy O

(wan-rq

alung 43 pdlio pui A5 Huei len O @die pilie g L C 9 ) 82 23 > | (pXeo 5 gzl (paid
plio puei SVl dly)s b jl0lay 33,550 EWI ) 0lay @) Leyd)Bmgal jl g 9 d9di0 & y9liio (Ao

[ (@8lg pus &0 o ]
(1--ra

(&paus-1-wall-re

a8 0 418 duwlene Shlo Qoo g dgidpe Joadd plaw 545 glie

X

OoDCC
By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl g ;53 & y9m0 50 Lo 98 Jlao ,53 150



0jgp e a5 > Jab ;o OMWS| g slesl o pow
0)9).’ O Sl 9 69&0 )‘ ‘5)..55.1} 9 sles Co o 6‘)4 (DeSign Phase) (5>‘).L> )lS o duol.’).’ Co o g Axwgs
ACE \

w\ Potential killer contract clauses — Change orders

AR PYRRARE

. .. . . - s D
uLM cy J.:Juu o d> ng ‘)lf JJQLQAM Y‘\ ooLo .

(P-adi-rq

_j.] aJ..-.o CJ'-:'] )jl _‘ng.u.‘n ).u.u.u uLA'.'I.IJ dﬂJ9| 8J..|.a Lo )y2 Y j! Lo LmuT Wbl 9 )TEJU:L;: U.u.iblj a bg.}).o 8J.u: 2o
2922 )3 pleny E965e Olilac b GBlge play 23 b )5 pledl b Hleyy 9 9 yildey o3 s >
g 50 8313 dalls FA s3le §ub (ylew 3ailo )15 plelil & (ple )SGlen a5 ()0 ) (Jg -390 plodl (lay

[?oo,fp&l o Wb u..x.oogb]

(lopas-ra
2lio sle @ Hgl gloais b polbe uelS b Giolil as et gl JFA sale & aw sliwl 4y S jl olecienwd Bis cuyqe ja
(Popaui-Pa

g g e Jae jgliie pudipge jgiwd b dusyd le UG sale ol (P call) g () wall) glsas alée @b 15 polde LhelS L aslasl
J R L ,__uL*?I L’.‘:Jé_:_l.j v;_.n_.-g_u:_.-bu_l_-,_l dglual '

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .ol gilodl gudo ;53 900 50 bisd 398 Ao ,58 191



0jgp e a5 > Jab ;o OMWS| g slesl o pow
0)9).; O Sl 9 69&0 )‘ 6)..59.19 9 sles Co o 6‘).) (DeS|gn Phase) k5>‘)'L> )Le o ML’).’ Co o g Axwgs
ACE

$ Potential killer contract clauses — Change orders

https://dralavipour.com/publication FEN e U
s/change-management

. .. . . - s D
L)L“" cr J.:J.su o d> LQLQ"""‘"Q ‘)15 ).:»)Lu B rrraes) Yc\ odLo *

'd N
'\fmh""'”""lm"""ﬁé""'j
(-9 & 5
iat g S5 e aSasa
L AadL _> I - _> Jﬂﬂ"#‘-ﬂ
k2l oyl gl sl
Tl gl Fadilige glasy olag
u..l l“‘"
alayld slEail
T v P R o
Belbs glass * 5 goolsl
Ao duewre ;Maﬁh — mw:‘
cpless salgl L wogas by
wogae bl un Tcuul blgs
Fadkilige
2 olas &b ulan
,,{ l“"
I soalal IS sealsl
JSilass bugs JSslasy hugs
wlas gl olagy 3ol
I dralavipour.com

il X

2y lons soges Ll YA soole gabs I yuolis yupss ailyd ) JSo
By: Alavipour, PhD, PMP, CMIT www.dralavipour.com

sl BB go ;53 W yg00 50 L §93 Ao 53 192


https://dralavipour.com/publications/change-management

0jgp e a5 > Jab ;o OMWS| g slesl o pow
0)9).; O Sl 9 69&0 )‘ 6)..55.19 9 sles Co o 6‘)4 (DeS|gn Phase) (5>‘).L> )lS o ML’).’ Co o g Axwgs
ACE

& Potential killer contract clauses — Change orders

AR PYRRARE

. .. . . - s D
Olem 75 o (o lpted 5 polie i -V ool %

(-¥a

il e @8 Loyd)l5 jequw jl a53T pygu )8 poalie cagqd | padudie ,ehd cumsguyge Cogal g g5 LeSS o a8 G gus 13
o plaws 245 30 wlls ool jo 0l asdls "F - all ™ asy jo e el Al Giog GEelS glew @ pudie polie dy caud

By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .ol gilodl gudo ;53 900 50 bisd 398 Ao ,58 193



0jgp e a5 > Jab ;o OMWS| g slesl o pow
059 0 DS § (goles 5l 6 Sel> g slesl Cu o il (DESIGN Phase) 1,k 56 5o aslip o pow g drwgs
ACE \

w\ Potential killer contract clauses — Change orders

AR PYRRARE

. .. . . - s D
ul**’ cy J.:Juu o d> 6LQ.~¢.:.9 ‘)lf ).aaLuM Y‘\ ooLo .

[ feuguai 9 duwlxo ylojy O

(2-ra

2 S0y352 Wb H0kay el 03 GG olaw

4 pdie polio g Ly Cusjgd )3 )laie g e Lol gl
slp b 295 (oolgrdng el glie udige EW Lo i
s9line udige 9 )Bilayy GOlgi b &5 (iasd 255 palwd joldre (yodige 4 (aas ayjmni U olped b S (5l2)15 (gl)=
DL dgdse el Oyganl @ S LA lbcked Cwl GBSy SYe wp bys)5 cugal @ g dga (pauss
Jlasl 3232 glociad @ play 5oVl 423 wp6 i gyl jl 33,5 awlas 2l Jow )3 )5 (ghal djo cuws)

9450

(3~

LS susline )l gzl 10 ) glagy 538 S)lae 500 g baids (418 claiude cuyle) pac jl gylge jalive Gulige aSGgw 5o

A5l ~Aolgiae jiley jl dalai e pawi jI5 £oi g pas @) dagi b aS Luwlio wde j3 1) igame glilS 2ol wglaylbs] Jluyl

g 4§ pllol 1) gusme gl Hhags Wilglhse Layg)ls (auS5 pladl leylS llol ay cuud Sl 0ad pagei culge glb jl pa

5 o 2llsl gl jglive uiige jlasl 4 dzgi pae dS0ygme §3 155 S jlSkey wlillbe jldusys 16 a8Lsl 4 |) boyye gladisje
cdoled 2l ¥ eolo gub |y glay Ailgie Layg)ls wagud j)S5 jISilay (ggu jl *—*9—@3‘

OoDCC
By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .cewl gilodl guceo ;53 & y9m0 50 Lo 98 Ao ,53 154



0jgp e a5 > Jab ;o OMWS| g slesl o pow
0)9).’ O Sl 9 (SgLCQ )‘ 6;5.19 9 sles Co o 6‘)4 (DeSign Phase) (5>‘).L> )lS o ML’).’ Co o g Axwgs
ACE

& Potential killer contract clauses — Change orders

AR PYRRARE

. .. . . - s D
ul**’ cy J.:Juu o d> ng ‘)lf )JQLQAM Y‘\ ooLo .

(2-ra

4 @aio yolio g Ly cawjpd 55 )laie g easd gl (gl o5 39 EWI ) ISlasy @ ()5 law Egb9e w92)l2 > )]
Glp b 295 (odlgrdng el gglie udige EWl Ly I gy S5y 2L HSlay el 0 gl olew
s9line udige 9 )Bilayy GOlgi b &5 (iasd 255 palwd joldre (yodige 4 (aas ayjmni U olped b S (5l2)15 (gl)=
Lb dgdi e (puei Wyguabl U &S gLz cuad Cuwl Sy Sle Wuwp bys)lS Cogal U g dgad (yausl
Jlasl 3232 glociad @ play 5oVl 423 wp6 i gyl jl 33,5 awlas 2l Jow )3 )5 (ghal djo cuws)

Rty
jL'E'T (eiloy dx il dusda )5 gla] d ySlans @il Y- a
oS 1) oS B et S35 YO

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .l gilodl gudo ;53 900 50 bsd 398 Ao ,58 195



0jgp e a5 > Jab ;o OMWS| g slesl o pow
0)9).; O Sl 9 69&0 )‘ 6)..55.1} 9 sles Co o 6‘).) (DeS|gn Phase) k5>‘)'L> )Le o ML’).’ Co o g Axwgs
ACE

& Potential killer contract clauses — Change orders

AR PYRRARE

. .. . . - s D
Olem 75 o (o lpted 5 polie i -V ool %

(a-Fa

Agu i ples audgl gl duspa Lol wold sl Call asy o saud puet CaBe @il5 aSST p sglle caoas glaceld glpy ros

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .ol gilodl gudo ;53 900 50 bisd 398 Ao ,58 196



059 Ols a5 > J,.b 30 GBS g cleol Co i

’ 0)9).’ 5o Sl 9 L_SgLCO )‘ 6)..55.1} 9 sles w).u\.o LS‘)" (DeSign Phase) k5>‘)b )lS o d.cl.a).a w).;d..c 9 AM};
A Potential killer contract clauses — Change orders

b 1 A Q@
I (4
&Qﬁb:.; s et

apAsglit.

o Latih v SRS 55 pani)
Eagme YA 1e)=Tal)] dolemad bl dmy 223l
piglag Sl ve/rTa
gl s Bl S T ddlems g el e A gS b
I, ATa B S b el sy gy Sl
S e AU gl ey A 33T el U
e bty sl i 230 T g BB Sy d Dl
el il i P T R LT TR

sagiad aam gla, umd gl e

it A g g Bt

LYy. Miavipuul, 11w, I ivir, wivil i

FYNY @ 6 Q
o wsos slpield ‘)lS ).loLS.a x5 =YA4 oole *°

Olew 255

dralavipour.com

ODCC

o dralavipour.com .ol @ilodl gudo ;53 900 50 Lisd 398 Ao ,53 197



0jgp e a5 > Jab ;o OMWS| g slesl o pow
0)9).; O Sl 9 69&0 )‘ 6)..59.19 9 sles Co o 6‘).) (DeS|gn Phase) k5>‘)'L> )Le o ML’).’ Co o g Axwgs
ACE

$ Potential killer contract clauses — Change orders

AR PYRRARE

J.‘A.:.s Qs d> Lgl.e‘.».o.d ‘)lS ﬁQLO.n x5 =YA4 0ol %

Olew 255

3o Lhﬂﬁ.a.*g QHJLEJ G:Jlmﬂ le.?'!' R d,—i.*.‘l.s ¥F-Y u
Sy Sllazil b (5,5 yaaS  lowy Bt

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .l gilodl gudeo ;53 900 50 bisd 398 Ao ,58 198



0jgp e a5 > Jab ;o OMWS| g slesl o pow
0)9).; O Sl 9 69&0 )‘ 6)..55.19 9 sles Co o 6‘)4 (DeS|gn Phase) (5>‘).L> )lS o ML’).’ Co o g Axwgs
ACE

& Potential killer contract clauses — Change orders

FYYY &, O
Olom 5 el cuo> sleied Gl poalie pss -V osle

se| d.:;.é)f).lé.s).: wlyaard gl ) u‘l""’l Codgdine Fod duw (T odlo

P oz 1(0-Y4 9 V-cal-YA gladn) s slacwd g yoolis aolidl.y

N PR WRY {5 W) FEPRWRESPS 1) PR INES VIS 1) JUER P -1 B EF 5 0
.L.ASHL.’?U QL.o..:f L_Sd-ﬁ-!51

LS L LR L TR L}

LA LT LR YY)

Pl (sl pmo #(0-7 Ui) dis slbdciand (gl Jhimns Cliws .Y
doyde 3l Aol (ol il | io i piaie (glps Cawnypd 0 AS cdus

Al i plesy gyl il
oo 2100 Y0 3l s yIS" IS b inlS BT 5(Y-idl- ¥4 00) polids iealSY
oS JSlany iy g 33 Lo Loy (s el caitl oy (54l

LA AR L LI ARl LR R AL LAl Al Rl i s R il il lll e ol ol iy}

(LR R TL LR R L LR L AR LR LRt ll

YA Lga.}l..n LJ*’L"*"J)"’) eosl .L.hlg.’a- PPN EN ;__‘_;L.o.:! Ly gead L'J'T-*1)"ﬁ'é'.l‘:' ]

By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .l gilodl gudo ;53 900 50 bisd 398 Jlo ,58 139



0jgp e a5 > Jab ;o OMWS| g slesl o pow
059 0 DS § (goles 5l 6 Sel> g slesl Cu o il (DESIGN Phase) 1,k 56 5o aslip o pow g drwgs
ACE

$ Potential killer contract clauses — Change orders

FYN & pis O
Olos &5 2w 0 (sleiad 5 polie ois -V osle %
o> (Gl dgame Lad ol 5l Sz 45 el o oo (5 AT
S e (Al W3 L iy s o JlS g i) clyanis oS
L5 3803 cple dy diiand @i JS o il o 556 Lo Lncsgione
Gl i ey 3y e i s el a5 L
SIS (6313 pe o (S0hd plie (ol M

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .l gilodl gudeo ;53 900 50 bisd 398 Jlo ,58 160



0jgp e a5 > Jab ;o OMWS| g slesl o pow
0)9).’ O Sl 9 (SgLCQ )‘ 6;5.19 9 sles Co o 6‘)4 (DeSign Phase) (5>‘).L> )lS o ML’).’ Co o g Axwgs
ACE

& Potential killer contract clauses — Change orders

AR PYRRARE

Sodad OB polie s YR oole

S Ay G dydVo 3l i S5l o L8 G i 3 2(polite) Soied i Ol &5 R ez liesd
E AR g oyl 9 (0L SRalSL 1oli8l) S yis yolie canpgd 0 gyade
;-Mbl-?u@Jd)fijbswm‘Mﬁj‘ﬁﬁﬁhﬂ*—’ﬁ‘mj-“51&€5@ai“'s
531 odB S a8 o ABlis lade oo Juols 1515 e ais e
SRESW BN | PN DAL FP W B R NP PRI 1% WO WS I B -
9 3 50 o0 el Al (£AiB )0 prndl g (SSajed by LS )0 byl (4
23358 oo Cgmnsta Jadad goyb (s (o il
> & o by elais jiawd oo Lt gy joliie podige iyt gy @
P sdinn ol o 099 pie g )3 L oIyl 550 00 3315 slagys (slive yo
| o S g0 33 253 g0 Axlns (1aoy0Ygans) 25 o5dle s sudly
: S 3 9% Spm B by o S5 L e poige
P eodgio gan ol g (glyal polasy astole Jooaai o auSs g e

33 4SSl 8o ol ad) S 4 185 40 ofgys wlyansd gdiold JS gl go0e § lsvieouncon

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .l gilodl gudo ;53 900 50 bisd 398 Ao ,58 161



0jgp e a5 > Jab ;o OMWS| g slesl o pow
059 0 DS § (goles 5l 6 Sel> g slesl Cu o il (DESIGN Phase) 1,k 56 5o aslip o pow g drwgs
ACE \

w\ Potential killer contract clauses — Change orders

AR PYRRARE

).bl.: uud.».ero -YY odle ’:’

(-

PLal Slbp b len G 1AeT azge L W10 )SGlen wlagel jl 45 3)135 > (¢g) v @ (bL (wiige
35S 550 1y )5 [ j5iws €95 yo L 39 5 ke &

(2-rv

[ 5,190 ¢yl 3l plas 32 yloy oo ]

By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .l gilodl gudo ;53 900 50 bisd 398 Ao ,58 162



‘a_;IJ uln.u wogoc kil P9 sesle

SlpraS Caypdo jl (iaahl (§ jaand’
Lol 9 31 Stowl §oL 4

sioslyo pyloal (waigo — jasele Lingsnsosuw jiSs B aiugs

J9psale iy danosum 553 o simas  llallgisr 8 iS5 Sl (50ul 5 SlpasdD S e I s s snd il olas asa Bl FA goste

dolpo glagh g dige -

By: Alavipour, PhD, PMP, CMIT

059 Ols a5 > Job jo SBMWS g cleol PR

0)9).’ o Sl 9 69&0 )‘ 6).59.19 9 sles S e 6‘).; (DeSign PhaSE) f‘).b )13 o d.nl.’).’ Copde g AM}’

ACE$ Potential killer contract clauses — Change orders

ol s gl sty Lo L s 85 13 sy oy asas bl YA cole
A A 3 ietee S s hae ) Lal iy s g a s phT ) liSend
2 alttse padli Lo wodle ol o iyl el contin clmad 8 s8layl B cla o
coibis Laco Lasgans i) ol 30 ccoaloyld lisbun g ol sain s Sl (sl o
O TS0 1] BT

3 el glyrolazel b g azylS Blaa pla 531 oala ol VL Coranl 329 Ly
)i S35 cenyld oy Sppmanat sl 458,55 (S5 Lanlg )3 o el
sl aiapllas g ekt peus S A8 Sl golaylid g ley T Sl g anas 2361

ES E SR FOW [ < | SO PRTE S0 LI e LIV LIC <o) Ees L o
sollellop olmalasle sl Ly 2 ot ) tocats g A3 g dalips oilajls cladals adale doey
< 5LV ol elyaly Lulos (el B L ooy l8 Sy o asnles

3oy o o el Sl cladn g poxiiis | B0 Lyl o nolsS ol caallban Ly sacsiles

caolad sl ofgy s coluably g cundlid o s s pasat g uiS ot |y el golayly

A

98 3 L a0 a3 Bt SYLALL

dralavipour.com

slahd Cigpas goilals
ISBN :978-622-91746-3-0

78622911 174630

2

wWww.dralavipour.com el gled guw 353 &yguo 30 Lo 399 ko 573

obDCC
163



0jgp e a5 > Jab ;o OMWS| g slesl o pow
0)9).; O Sl 9 69&0 )‘ 6)..59.19 9 sles Co o 6‘).) (DeS|gn Phase) k5>‘)'L> )Le o ML’).’ Co o g Axwgs
ACE

A Potential killer contract clauses — Change orders

b e ps

alel 5o ml) ploas (ses Llpds YA o0l g g Julood Sl 1 4] Jad o

VB ieeieresrmsns s e s nn s en s el coue clojgym 15 YA goole ool A=Y
N trurnesenreensesessssenssenresse snneara e e s neasns e nenen s enne b ol @l 5 ly wlolge! Y-
R F o whlud 5 dloj olal 3l cdis g 29590 asbin byl ¥-0
L) S Sealonl (gl punds JSie 5 iadad o8 e F-Y
L ST SliS 3,504y g Bdn L0-)
VA et s s P P £ o P [P W 28 P
B ettt an b e s n s s na s s 5_,,:_,~..._.:';,I4;Ir,;.;: Y=Y

Olow 5 oo oy (sldCaand )15 paolile puud - Y (03l Lipaiz 090 (haad o

7 0 tanurarsnan s e n e np A e e a e nRe R e np e Ll iy 33 48 polie s =Y
L S Loyt IS paauad 050 walie  2nlSY-Y
| (ds slbcead) plow ;3 jlais g cead 131 clay 5. ¥-Y
L TSSO oo #5 Joidad 5 Ld gloceadd i F-Y
L PP UR T OTP TR ¥4 gools qubs ) p0lie poss il b=y
L T lous dy pinis (cloy canypd jl yalain oY

YA goolo (g5lwidlids g por pid tpgur ol o

1 PP dodis N-T
255 o (0leiln Cuand (il (sl 293 Ay y S5 Loy o IS EWN 51 gy STL¥-Y
L 7 S T g = T4 go0lo 3o Koo o 3l jekiie Tazsl o Sl 4

OoDCC
By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .cewl gilodl g ;53 & y9m0 50 Lo 98 Jlao ,53 164



0jgp e a5 > Jab ;o OMWS| g slesl o pow
059 0 DS § (goles 5l 6 Sel> g slesl Cu o il (DESIGN Phase) 1,k 56 5o aslip o pow g drwgs
{EM] Potential killer contract clauses — Change orders

Jlo = 3 R R

EN15) o b B B 51 L S5 o0 SET iloj 42 3l iz S (sl 4o ke pI3H LYY

M T390 g0 oia ooloj ks JalS d pots pslis ZalS'LTNA-Y TV cerereesssseseesesssseesssaness s ssaee s s sae SR s eRR SR e eA SAE SRR A RRe s eemneeere e e aes § o
VEA cirtcresss s ssses bbb Soosnl oS5 g olgd sdivpes 7 e Sy Sllasilly (65 S s plany )3 ocnd 5 ool iyl Ty i sl F- T
R USRS SUT RN =l BF e Tl oo ds b T35 o dusloes | cmaced oy punds poolie 2als'y 2uliél o=
T Lo s Ltz poglas Y e Tl e Bl pMalL 0gn 0o p Ml sl St jlone pliS il oo il oo 3 5T
T O Lo olas pglas L Tand a1y 213505 Camyles jl )1 Slpesis cojlal YA gols LT V=Y

dalgs S o pd Y8 i yliea LI asl canydl lows (sdddgl Alos 355l S1.0-7
1.} PO $ag03 3Gl Wb gy 8aly da ooy 2B i ) jee poi iy 3 TIg
bbby 5 )Soley higed )3 5805k slioe Slg3cn ey Jugo 53 p3b LT -
AW chssnatmenassns oneusuns oressnon bhsassone oss bune o es bR o bbb S ueU SRS ouSA 10 S lows il i
Olom & piate (Sl g 3 Lol bl 4zbls 2935 4l sl ot 32 ) ST.0-Y
£ O Fagd oo ioguates L LT sl sty Ty

o sl casypd 33 750 phe b g0 & s s o)l gl oS (s gy Y-

e qr::.n.n...n_"‘- 01.4.._14.1
AT g Jos J&éaﬁw_"_ﬁ&ﬁ 9145,%13._.5.3 ‘_;)..JYL; t_g).-:)|)5]=...a AT-Y
Y10 tererrerrereesenneserneeeneneenesnes Tap8 o b s slaciend 4 bdad cupla LT VE-T

o) 42 9 398 Jlesl i oolpidy oy Jloj 42 IS p2olie 45 p> NB-F
FIY ciiiaiianiincntnnceinsitonsnasisnsntonans bue st ons e nes e hie sa oot bebbe o4 sos 0 bud e bk oan on b 1‘_15— e

Y ‘c«:.-b)#,wl:lalaw ilgs cu}g.‘l sy E‘In“'}Jﬁ'JLE"L;‘bB-bL;‘J)ﬂ Codgdos NPT

L) & PR Sl g 4 do mas o (laals)ld 15 Lis cueudiyas,SAY-Y
V8. T3y o 5l IS0 o i ko ka3 TR g0k il s ol lS calanlg d LT VA-T 0 DC c

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .ol gilodl gudo ;53 900 50 bisd 398 Ao ,58 169



0jgp e a5 > Jab ;o OMWS| g slesl o pow
0)9).’ ) Sl 9 L_SgLC-Q )‘ 6)..59.19 9 sles w).n\.o Ls‘)" (DeSign Phase) f‘).b )lB o d.nl.a).a u.a).’dua 9 AM};
ACE

$ Potential killer contract clauses — Change orders

O ConsensusDocs-750-2011-Revised 2014: Contractor and subcontractor

¢ Changes

7.1 The Subcontractor may request or the Constructor may order changes in the Subcontract Work or the timing or
sequencing of the Subcontract Work that impacts the Subcontract Amount or Subcontract Time. All such changes in the
Subcontract Work that affect the Subcontract Amount or the Subcontract Time shall be formalized in a Subcontract
Change Order. Any such requests for a change in the Subcontract Amount or Subcontract Time shall be processed in

accordance with this article.

7.1.1 For changes in the Subcontract Work, the Constructor and the Subcontractor shall negotiate in good faith
an appropriate adjustment to the Subcontract Amount or the Subcontract Time and shall conclude these
negotiations as expeditiously as possible. Acceptance of the Subcontract Change Order and any adjustment in
the Subcontract Amount or Subcontract Time shall not be unreasonably withheld.

highlight the risks and potential areas of claims

[ Homework 3: Try to define this term and J
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$ Potential killer contract clauses — Change orders

O ConsensusDocs-750-2011-Revised 2014: Contractor and subcontractor

¢ Interim directed changes

7.2 INTERIM DIRECTED CHANGES In the absence of agreement on the terms of a Subcontract Change Order, the
Constructor may issue a written Interim Directed Change directing the Subcontractor to proceed with the Subcontract
Work in question. If such Interim Directed Change is issued as a result of the Owner's issuance of an Interim Directed
Change, Construction Change Directive, or equivalent directive, then the applicable provisions of the prime agreement
shall govern. Otherwise, the Subcontractor shall separately submit its costs for the resulting change, beginning with its
next regularly scheduled application for payment submitted after the issuance of the Interim Directed Change. In such
event, the Parties reserve their rights as to the disputed amount. If and when the Parties agree upon an adjustment in
Subcontract Amount or Subcontract Time, such agreement shall be reflected in a Subcontract Change Order, and the
payments to date shall be adjusted to reflect the Subcontract Change Order. If no agreement is reached, the Parties shall
resolve the matter as provided in ARTICLE 11.

highlight the risks and potential areas of claims

[ Homework 3: Try to define this term and J
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$ Potential killer contract clauses — Change orders

O ConsensusDocs-750-2011-Revised 2014: Contractor and subcontractor

+¢» Concealed or unknown site conditions

7.3 CONCEALED OR UNKNOWN SITE CONDITIONS Verification of site conditions including sub-surface is the
responsibility of the Subcontractor. The Subcontractor shall take all site conditions into consideration and shall include
any and all costs associated with such conditions in the Subcontract Amount. If the conditions encountered at the
Worksite are (a) subsurface or other physical conditions materially different from those indicated in the Contract
Documents, or (b) unusual and unknown physical conditions materially different from conditions ordinarily encountered
and generally recognized as inherent in Work provided for in the Contract Documents and could not have been known
prior to the execution of the Subcontract, the Subcontractor shall stop affected Work after the condition is first
observed and give prompt written notice of the condition to the Constructor. The Subcontractor shall not be required to
perform any Work relating to the unknown condition without the written mutual agreement of the Parties. Any change

in the Contract Price or the Contract Time as a result of the unknown condition shall be determined as provided in
ARTICLE 5.

highlight the risks and potential areas of claims

{ Homework 3: Try to define this term and J
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$ Potential killer contract clauses — Change orders

O ConsensusDocs-750-2011-Revised 2014: Contractor and subcontractor

 Adjustment in subcontract amount

7.4 ADJUSTMENTS IN SUBCONTRACT AMOUNT If a Subcontract Change Order requires an adjustment in the Subcontract
Amount, the adjustment shall be established by one of the following methods:

7.4.1 mutual acceptance of an itemized lump sum; or
7.4.2 unit prices as indicated in the Subcontract Documents or as subsequently agreed to by the Parties; or

7.4.3 costs as determined in the Subcontract Documents or in a manner otherwise acceptable to the Parties, and
a mutually acceptable fixed or percentage fee.

Homework 3: Try to define this term and
highlight the risks and potential areas of claims
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$ Potential killer contract clauses — Change orders

O ConsensusDocs-750-2011-Revised 2014: Contractor and subcontractor
 Adjustment in subcontract amount

7.5 SUBSTANTIATION OF ADJUSTMENT If the Subcontractor does not respond promptly or disputes the method of
adjustment, the method and the adjustment shall be determined by the Constructor on the basis of reasonable
expenditures and savings of those performing the Work attributable to the change, including, in the case of an increase
in the Subcontract Amount, an allowance for overhead and profit of the percentage provided in section 7.6, or if none is
provided, as mutually agreed upon by the Parties. The Subcontractor may contest the reasonableness of any adjustment
determined by the Constructor. The Subcontractor shall maintain for the Constructor's review and approval an
appropriately itemized and substantiated accounting of the following items attributable to the Subcontract Change

Order:

7.5.1 labor costs, including Social Security, health, welfare, retirement, and other fringe benefits as normally
required, and state workers' compensation insurance;

7.5.2 costs of materials, supplies, and equipment, whether incorporated in the Subcontract Work or consumed,
including transportation costs;

7.5.3 costs of renting machinery and equipment other than hand tools;
7.5.4 costs of bond and insurance premiums, permit fees, and taxes attributable to the change; and

7.5.5 costs of additional supervision and field office personnel services necessitated by the change.

Homework 3: Try to define this term and '
highlight the risks and potential areas of claims OoDCC
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$ Potential killer contract clauses — Change orders

O ConsensusDocs-750-2011-Revised 2014: Contractor and subcontractor

 Adjustments

7.6 Adjustments shall be based on net change in the Subcontractor's reasonable cost of performing the changed
Subcontract Work plus, in case of a net increase in cost, an agreed upon sum for overhead and profit not to exceed ten
percent (10%) for the work performed or material provided directly by the Subcontractor and five percent (5%) for all
other work performed or materials provided by the lower tier Subcontractors and Suppliers, unless otherwise stated in
the Contract Documents. The adjustment which the Subcontractor may receive shall not exceed the adjustment the
Contractor receives from the Owner on behalf of the Subcontractor.

Homework 3: Try to define this term and
highlight the risks and potential areas of claims
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$ Potential killer contract clauses — Change orders

O ConsensusDocs-750-2011-Revised 2014: Contractor and subcontractor

¢ Incidental changes

7.7 INCIDENTAL CHANGES The Constructor may direct the Subcontractor to perform incidental changes in the
Subcontract Work which do not involve adjustments in the Subcontract Amount or the Subcontract Time. Incidental
changes shall be consistent with the scope and intent of the Subcontract Documents. The Constructor shall initiate an
incidental change in the Subcontract Work by issuing a written order to the Subcontractor. Such written notice shall be
carried out promptly and is binding on the Parties.

Homework 3: Try to define this term and
highlight the risks and potential areas of claims
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$ Potential killer contract clauses — Change orders

O AIA A401-2017: General contractor and subcontractor

¢ Changes in the work

§ 5.1 The Owner may make changes in the Work by issuing Modifications to the Prime Contract. Upon receipt of a
Modification to the Prime Contract issued subsequent to the execution of this Agreement. the Confractor shall promptly
notify the Subconftractor of such Modification. Unless otherwise directed by the Contractor. the Subcontractor shall not
thereafter order materials or perform Work that would be inconsistent with the changes made by the Modification to the
Prime Contract.

§ 5.2 The Subcontractor may be ordered in writing by the Contractor, without invalidating this Subcontract. to make
changes in the Work within the general scope of this Subcontract consisting of additions. deletions. or other revisions.
including those required by Maodifications to the Prime Contract issued subsequent to the execution of this Agreement.
with the Subcontract Sum and the Subcontract Time adjusted accordingly. The Subcontractor. prior to the
commencement 0f such changed or revised Work, shall submit promptly to the Contractor written copies of a Claim for
adjustment to the Subcontract Sum and Subcontract Time for such revised Work in a manner consistent with
requirements of the Subcontract Documents.

Homework 4: Compare these clauses with ones
provided by ConsensusDocs
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$ Potential killer contract clauses — Change orders

O AIA A401-2017: General contractor and subcontractor

¢ Changes in the work

§ 5.3 The Subcontractor shall make all Claims promptly to the Contractor for additional cost. extensions of time and
damages for delays. or other causes in accordance with the Subcontract Documents. A Claim which will affect or
become part of a Claim which the Contractor is required to make under the Prime Contract within a specified time
period or in a specified manner shall be made in sufficient time to permit the Confractor to satisfy the requirements of
the Prime Contract. Such Claims shall be received by the Contractor not less than two working davs preceding the time
by which the Contractor’s Claim must be made. Failure of the Subcontractor to make such a timely Claim shall bind the

Subcontractor to the same consequences as those to which the Contractor is bound.

Homework 4: Compare these clauses with ones
provided by ConsensusDocs
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& Potential killer contract clauses — Change orders

Q FIDIC-2017
¢ Valuation of the Works (12.3)

A new rate or price shall be appropnate for an item of work if:

(a) the item is not identified in, and no rate or price for this item is
specified in, the Bill of Quantities or other Schedule and no specified

rate or price is appropriate because the item of work is not of similar

character, or is not executed under similar conditions, as any item in
the Contract;
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& Potential killer contract clauses — Change orders

Q FIDIC-2017
¢ Valuation of the Works (12.3)

(o) (i) the measured guantity of the item is changed by more than 10%
from the quantity of this item in the Bill of Quantities or other
Schedule,

i) this change in guantity multiplied by the rate or price specified
in the Bill of Quantities or other Schedule for this tem exceeds
0.01% of the Accepted Contract Amount,

(i} this change in guantity directly changes the Cost per unit guantity
of this item by more than 1%, and

(iv) this item is not specified in the Bill of Quantities or other Schedule
as a "fixed rate item”, “fixed charge" or similar term referring to a
rate or price which is not subject to adjustment for any change in
quantity; and/or

{c)  the work is instructed under Clause 13 [Variations and Adjustments]
and sub-paragraph (a) or (b) above applies.
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& Potential killer contract clauses — Change orders

Q FIDIC-2017
¢ Valuation of the Works (12.3)

Each new rate or price shall be dernved from any relevant rates or prices
specified in the Bill of Quantities or other Schedule, with reasonable
adjustments to take account of the matters described in sub-paragraph (a),
(b) and/or (c), as applicable. If no specified rates or prices are relevant for the
derivation of a new rate or price, it shall be denved from the reasonable Cost
of executing the work, together with the applicable percentage for profit
stated in the Contract Data (if not stated. five percent (5%)), taking account
of any other relevant matters.
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& Potential killer contract clauses — Change orders

Q FIDIC-2017
¢ Valuation of the Works (12.3)

If, for any item of work, the Engineer and the Contractor are unable to agree
the appropriate rate or price, then the_Coniractor shall give a MNotice to
the Engineer setting out the reasons why the Contractor disagrees. After
receiving a Contractor's MNotice under this Sub-Clause, unless at that time
such rate or price is already subject to the last paragraph of Sub-Clause
13.3.1 [Vanation by instruction], the Engineer shall:

. proceed under Sub-Clause 3.7 [Agreement or Determination] to
agree or determine the appropriate rate or price; and

. for the purpose of Sub-Clause 3.7.3 [Time limits], the date on which
the Engineer receives the Contractor's Motice shall be the date of
commencement of the time limit for agreement under Sub-Clause
3.7.3.

Until such time as an appropriate rate or price is agreed or determined, the
Engineer shall assess a provisional rate or price for the purposes of Interim
Payment Certificates.
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& Potential killer contract clauses — Change orders

4 EIDIC-2017
* Right to vary (13.1)

\Variations may be initiated by the Engineer under Sub-Clause 13.3 [Vanation
Procedure] at any time before the issue of the Taking-Over Certificate for the
Works.

Qther than as stated under Sub-Clause 11.4 [Faiure to Remeady Defacts), a
Vanation shall not comprise the omission of any work which is to be carried

out by the Employer or by athers unless otherwise agreed by the Parties.

The Contractor shall be bound by each Variation instructed under Sub-Clause

13.3.1 [Vanafion by Insfruction], and shall execute the Variation with due

Do you remember expedition and without delay, unless the Contractor promptly gives a Notice
“Differing Site to the Engineer stafing fwith detailed supporting particulars) that:

Conditions?”

ork was Unforeseeable having regard to the scope and
nature of the Works descnbed in the Specification:

(b)  the Conftractor cannot readily obtain the Goods reguired for the
Variation; or
(c) it will adversely affect the Contractor's ability to comply with

Sub-Clause 4.8 [Health and Safety Obligations] and/or Sub-Clause
4.18 [Protection of the Environment].
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& Potential killer contract clauses — Change orders

O EIDIC-2017
% Omissions (12.4)

Whenever the omission of any work forms part (or all) of a Variation;

(a) the value of which has not otherwise been agreed;

(b)  the Contractor will incur (or has incurred) cost which, if the work had
not been omitted, would have been deemed to be covered by a sum
forming part of the Accepted Contract Amount;

(c) the omission of the work will result (or has resulted) in this sum not
forming part of the Contract Price; and

(d) this cost is not deemed to be included in the valuation of any
substituted work;

then the Contractor shall, in the Contractor’s proposal under sub-paragraph
(c) of Sub-Clause 13.3.1 [Variation by Instruction], give details to the Engineer
accordingly, with detailed supporting particulars.
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& Potential killer contract clauses — Change orders

4 EIDIC-2017

& Di Promptly after receiving this Notice, the Engineer shall respond by giving a
* nght to vary (13'1) Motice to the Contractor cancelling, confirming or varying the instruction.

Any instruction so confirmed or varied shall be taken as an instruction under
wub-Clause 13.3.1 [Vanation by instruction).

Each Variation may include:

(i _changes to the quantities of any item of work included in the Contract

(however, such changes do not necessarily constitute a Variation);
(1i) changes to the quality and other characteristics of any item of work;

Do you consider this as (iiy  changes to the levels, positions and/or dimensions of any part of the
your right for a change Works; _ |
order? (v)  the omission of any work, unless it is to be carried out by others

without the agreement of the Parties;

any additional work, Plant, Materials or services necessary for the
Permanent Works, including any associated Tests on Completion,
oreholes and other testing and exploratory work; or

(vi) changes g sequence or timing of the execution of the Works.

The Contractor shall not make any alteration to and/or modification of the
Permanent Works, unless and until the Engineer instructs a Variation under
Sub-Clause 13.3.1 [Vanation by Instruction).

vwuwCC
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Q FIDIC-2017
Remember

+ Value engineering (13.2) “Proposal Request?”

The Contractor may, at any time, submit to the Engineer a wm;\pmmsal
which (in the Contractor’s opinion) will, if adopted:

(a)  accelerate completion;

(b)  reducethe cost to the Employer of executing, maintaining or operating
the Works;

(c)  improve the efficiency or value to the Employer of the completed
Works:; or

(d)  otherwise be of benefit to the Employer.

The proposal shall be prepared at the cost of the Contractor and shall
include the defails as siated in sub-paragraphs (a) to (c) of Sub-Clause
13.3.1 [Vanation by Instruction).

ODCC
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& Potential killer contract clauses — Change orders

4 EIDIC-2017

* Value engineering (13.2)
The Engineer shall, as soon as practicable after receiving such a proposal,
respond by gving a MNotice to the Contractor stating his/her consent or
otherwise. The Engineer's consent or otherwise shall be at the sole discretion
of the Employer. The Contractor shall not delay any work while awaiting a
response.

[f_the Engineer gives his/her consent to the proposal, with or without

comments, the_Engineer shall then instruct a Variation. Thereafter, the
Contractor shall submit any further particulars that the Engineer may
reasonably require, and the last paragraph of Sub-Clause 13.3.1 [Variation
by Instruction] shall apply which shall include consideration by the Engineer
of the sharing (if any) of the benefit, costs and/or delay between the Parties
stated in the Particular Conditions.

If a proposal under this Sub-Clause, to which the Engineer gives his/her
consent, includes a change in the design of part of the Permanent Works,
then unless otherwise agreed by both Parties:

(1) the Contractor shall design this part at his/her cost; and

(1i) sub-paragraphs (a) to (h) of Sub-Clause 4.1 [Contractor's General
Obligations] shall apply.
vuceC
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4 EIDIC-2017

¢+ Variation procedure (13.3)

Subject to Sub-Clause 13.1 [Right to Vary], Variations shall be initiated by the
Engineer in accordance with either of the following procedures:

13.3.1  \anation by Instruction

The Engineer may instruct a Variation by giving a Notice (describing the

Do you remer_nber required change and stating any requirements for the recording of Costs) to

“Construction the Contractor in accordance with Sub-Clause 3.5 [Engineer’s Instructions].
Change Directive?”

Homework 4: Compare these clauses with ones
provided by AIA A201-2017
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& Potential killer contract clauses — Change orders

4 FIDIC-2017
¢+ Variation procedure The Contractor shall proceed with execution of the Vanation and shall within
28 days (or other period proposed by the Contractor and agreed by the
(13.3) Engineer) of receiving the Engineer's instruction, submit to the Engineer
detailed particulars including:

(@) _a description of the varied work performed or to be performed,
including details of the resources and methods adopted or to be
adopted by the Contractor;

(b) a programme for its execution and the Contractor's proposal for
any necessary modifications (if any) to the Programme according to
Sub-Clause 8.3 [Programme] and to the Time for Completion; and

(c)  the Contractors proposal for adjustment to the Contract Price by
valuing the Variation in accordance with Clause 12 [Measurement
and Valuation], with supporting particulars (which shall include

- "\ identification of any estimated quantities and, if the Contractor incurs
Homework 4: Compare these or will incur Cost as a result of any necessary modification to the Time

- - for Completion, shall show the additional payment (if any} to which
Clauses with A?;Oe ]S_ ggi\élded by AlA the Contractor considers that the Contractor is entitled). If the Parties

have agreed to the omission of any work which is to be carried out
by others, the Contractor's proposal may also include the amount of
any loss of profit and other losses and damages suffered (or to be
suffered) by the Contractor as a result of the omission.

OoDCC
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4 EIDIC-2017
. . Homework 4: Compare these clauses with
% Variation procedure ones provided by AIA A201-2017
(13.3)

Thereafter, the Contractor shall submit any further particulars that the
Engineer may reasonably require.

The Engineer shall then proceed under Sub-Clause 3.7 [Agreement or
Determination] to agree or determine:

()  EOT, if any: and/or

(i)  the adjustment to the Contract Price (including valuation of the
\anation in accordance with Clause 12 [Measurement and Valuation)
using measured quantities of the vaned work)

(and, for the purpose of Sub-Clause 3.7.3 [Time limits], the date the
Engineer receives the Contractor's submission (including any requested
further particulars) shall be the date of commencement of the time limit for
agreement under Sub-Clause 3.7.3). The Contractor shall be entitled to
such EOT and/or adjustment to the Contract Price, without any requirement
to comply with Sub-Clause 20.2 [Claims For Payment and/or EOT].

OoDCC
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4 EIDIC-2017

. . Homework 4: Compare these clauses with
% Variation procedure ones provided by AIA A201-2017

(13.3)

13.3.2 \Manation by Bequest for Proposal

The Engineer may request a proposal, before instructing a Variation, by
giving a Notice [descnbing the proposed change) to the Confractor.

The Contractor shall respond to this Notice as soon as practicable, by either:

(a)  submitting a proposal, which shall include the matters as described
in sub-paragraphs (a) to (c) of Sub-Clause 13.3.1 [Vanation by
Instruction]; or

(b)  giving reasons why the Contractor cannot comply (if this is the casa),
by reference to the matters described in sub-paragraphs (a) to (c) of
Sub-Clause 13.1 [Right to Vary].
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4 EIDIC-2017
. . Homework 4: Compare these clauses with
% Variation procedure ones provided by AIA A201-2017
(13.3)

If the Contractor submits a proposal, the Engineer shall, as soon as
practicable after receiving it, respond by giving a Notice to the Contractor
stating his/her consent or otherwise. The Contractor shall not delay any
work whilst awaiting a response.

If the Engineer gives consent to the proposal, with or without comments,
the Engineer shall then instruct the Variation. Thereafter, the Contractor shall

submit any further particulars that the Engineer may reasonably require and
the last paragraph of Sub-Clause 13.3.1 [Variation by Instruction] shall apply.

If the Engineer does not give consent to the proposal, with or without
comments, and if the Contractor has incurred Cost as a result of submitting
it, the Contractor shall be entitled subject to Sub-Clause 20.2 [Claims For
Payment and/or EQT] to payment of such Cost.
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{EM] Potential killer contract clauses — Delays and extension of time

0 Many extension of time claims flounder on the method of delay analysis that should
be used to demonstrate the effect of delays.

1. The Contractor often wishes to perform one method of delay analysis and

2. The Engineer considers that another method is more appropriate.

Such disagreements will only serve to

1. Prolong the resolution of a claim

2. Involve the parties in additional expense.

O It is suggested that if the Employer or Engineer prefers a specific method of delay

analysis to be utilized,

then this requirement is included within the Contract.
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Delay claims
A % Event

STEP #1
@z Does the claim comply with
1
=’ contractual co ?

Complies
STEP #2

C':!- Is the delay excusable?

E

A Is the delay critical?

STEP #3

& Critical
{9; o1 Awarded

% Determine if the delay
is compensable

p v
@ Claim Rejected

&
g’\ﬁ']Non-Compensable _ﬁaﬁz Compensable

Determine
@ Compensation

ODCC

STEP #5
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{EM] Potential killer contract clauses — Delays and extension of time

O AIA A201-2017: General conditions for construction

«»» Contractor’s entitlement to EOT

§ 8.3 Delays and Extensions of Time

§ 8.3.1 If the Contractor is delaved at anv time in the commencement or progress of the Work by (1) an act or neglect of
the Owner or Architect. of an employee of either. or of a Separate Contractor: (2) by changes ordered in the Work: (3)
by labor disputes. fire. unusual delay in deliveries. unavoidable casualties. adverse weather conditions documented in
accordance with- Section 15.1.6.2. or other causes beyond the Contractor’s control: (4) by delay authorized by the
Owner pending mediation and binding dispute resolution: or (5) by other causes that the Confractor asserts. and the
Architect determines. justify delay. then the Contract Time shall be extended for such reasonable time as the Architect

may determine.

§ 8.3.2 Claims relating to time shall be made in accordance with applicable provisions of Article 15.

§ 8.3.3 This Section 8.3 does not preclude recovery of damages for delay by either party under other provisions of the
Contract Documents.
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{EM] Potential killer contract clauses — Delays and extension of time
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{EM] Potential killer contract clauses — Delays and extension of time

O AIA A201-2017: General conditions for construction

«»» Contractor’s entitlement to EOT

§ 15.1.5.1 Claims for Additional Time

If the Contractor wishes to make a Claim for an increase in the
Contract Time, written notice as provided herein shall be given.
The Contractor’s Claim shall include an estimate of cost and of
probable effect of delay on progress of the Work. In the case of a
continuing delay, only one Claim is necessary.

4 Note: )

1. Estimate of cost
2. Probable effect

3. Continuing delay
kWhat else do you see here? )
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{EM] Potential killer contract clauses — Delays and extension of time

[ Federal Acquisition Requlation (FAR)

¢ Un-excusable delays

If the Contractor falls behind the approved schedule, the
Contractor shall take steps necessary to improve its progress,
including those that may be required by the Contracting Officer,
without additional cost to the Government. In this circumstance,
the Contracting Officer may require the Contractor to increase
the number of shifts, overtime operation, days of work, and/or
the amount of construction plant, and to submit for approval any
supplementary schedule or schedules in chart form as the
Contracting Officer deems necessary to demonstrate how the
approved rate of progress will be regained.g

[ Clearly expressed submittal of schedule J
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{EM] Potential killer contract clauses — Delays and extension of time

O ConsensusDocs-750-2011-Revised 2014: Contractor and subcontractor

5.3 DELAYS AND EXTENSIONS OF TIME

5.3.1 OWNER CAUSED DELAY Subject to the subsection immediately below, if the commencement or progress of
the Subcontract Work is delayed without the fault or responsibility of the Subcontractor, the Subcontract Time
shall be extended by Subcontract Change Order and the Subcontract Amount equitably adjusted to the extent
obtained by the Constructor under the Subcontract Documents, and the Progress Schedule shall be revised
accordingly.

This has two parts:
1. Claims relating to owner
2. Claims relating to constructor
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{EM] Potential killer contract clauses — Delays and extension of time

O ConsensusDocs-750-2011-Revised 2014: Contractor and subcontractor

5.3.2 CLAIMS RELATING TO OWMER The Subcontractor agrees to initiate all claims for which the Owner is or may
be liable in the manner and within the time limits provided in the Subcontract Documents for like claims by the
Constructor upon the Owner and in sufficient time for the Constructor to initiate such claims against the Owner
in accordance with the Subcontract Documents. At the Subcontractor's request and expense to the extent
agreed upon in writing, the Constructor agrees to permit the Subcontractor to prosecute a claim in the name of
the Constructor for the use and benefit of the Subcontractor in the manner provided in the Subcontract
Documents for like claims by the Constructor upon the Owner.

5.3.3 CLAIMS RELATING TO CONSTRUCTOR The Subcontractor shall give the Constructor written notice of all
claims not included in subsection 5.3.2 within three (3) Days of the facts giving rise to the event for which claim
is made. Thereafter, the Subcontractor shall submit written documentation of its claim, including appropriate
supporting documentation, within twenty-one (21) Days after giving notice, unless the Parties agree upon a
longer period of time. The Constructor shall respond in writing denying or approving, in whole or in part, the
Subcontractor's claim no later than fourteen (14) Days after receipt of the Subcontractor’s documentation of
claim. The Constructor's failure to respond shall be deemed a denial of the Subcontractor's claim. All unresolved
claims, disputes, and other matters in question between the Constructor and the Subcontractor not relating to
claims included in subsection 5.3.2 shall be resolved as provided for in ARTICLE 11.
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4 Potential killer contract clauses — Delays and extension of time

4 EIDIC-2017

% Extension of time The Contractor shall be entited subject to Sub-Clause 20.2 [Claims

For Payment and/or EOT] to_Extension of Time if and to the extent that

(8-5) completion for the purposes of Sub-Clause 10.1 [Taking Over the Works and
Sections] is or will be delayed by any of the following causes:

(a)  aMaration (except that there shall be no requirement to comply with
Sub-Clause 20.2 [Claims For Payment and/or EOT));

(b)  acause of delay giving an entitlement to FOT under a Sub-Clause of
these Conditions;

(c)  exceptionally adverse climatic conditions, which for the purpose
of these Conditions shall mean adverse climatic conditions at the
Site which are Unforeseeable having regard to climatic data made
available by the Employer under Sub-Clause 2.5 [Site Data and ltems
of Reference] and/or climatic data published in the Country for the
geographical location of the Site;

(d) Unforeseeable shorages in the availability of personnel or Goods

(or Employer-Supplied Materials, if any) caused by epidemic or
governmental actions; or
() any delay, impediment or prevention caused by or attributable to

the Employer, the Employers Personnel, or the Employer's other
contractors on the Site,
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4 Potential killer contract clauses — Delays and extension of time

O FIDIC-2017 The Contractor shall be entitled subject to Sub-Clause 20.2 [Claims For Payment

and/or EOT] to EOT if the measured quantity of any item of work in accordance

s Extension of time with Clause 12 [Measurement and Valuation] is greater than the estimated
quantity of this item in the Bill of Quantities or other Schedille by morethanten

(8. 5) per cent (10%) and such increase in quantities causes a delay to completion

for the purposes of Sub-Clause 10.1 [Jaking Over the Works and Sections.
The agreement or determination of any such Claim, under Sub-Clause 20.2.5
[Agreement or determination of the Claim)], may include a review by the Engineer
of measured quantities of other items of work which are significantly less (by
more than 109%) than the corresponding estimated quantities in the Bill of
CQuantities or other Schedule. To the extent that there are such lesser measured
quantities, the Engineer may take account of any favourable effect on the critical
path of the Programme. However, the net effect of all such consideration shall
not result in a net reduction in the Time for Comiplation

Could Engineer take back EOT

When determining each EOT under Sub-Clause 20.2 [Claims For Payment
granted? Remember the rule and/or EOT], the Engineer shall review previous determinations under
Sub-Clause 3.7 [Agreement or Determination] and may increase, but shall
not decrease, the total EQT.

mentioned in Delay Analysis course?

If a delay caused by a matter which is the Employer's responsibility

Remember concurrent delay? is concurrent with a delay caused by a matter which is the Contractor's
responsibility, the Contractor's entitlement to EOT shall be assessed in
Potential risk for a dispute accordance with the rules and procedures stated in the Special Provisions (if

not stated, as appropriate taking due regard of all relevant circumstances).

v
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ZEM] Potential killer contract clauses — Delays and extension of time

4 EIDIC-2017

+ Rate of progress
(8.7)

If, at any time:

(a)  actual progress is too slow to complete the Works or a Section (if any)
within the relevant Time for Completion; and/or

(b)  progress has fallen (or will fall) behind the Programme (or the initial
programme if it has not yet become the Programme) under Sub-Clause
8.3 [Programme),

other than as a result of a cause listed in Sub-Clause 8.5 [Extension of Time
for Completion), then the Engineer may instruct the Contractor to submit,
under Sub-Clause 8.3 [Programme], a revised programme descnbing
the revised methods which the Contractor proposes to adopt in order to
expedite progress and complete the Works or a Section (if any) within the
relevant Time for Completion.

Be mindful of the 28 days to submit and 14 days of limitation to review l

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .l gilodl gudo ;53 900 50 bisd 398 Ao ,58 215
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+ Rate of progress

(8.7)

Unless the Engineer gives a MNotice to the Contractor stating otherwise, the

Contractor shall adopt these revised methods, which may require increases

/ Employer can claim extra

costs such as management

costs in the site!

1. Cost of recovery
\.2. Delay damages

~

)

in the working hours and/or in the numbers of Contractor's Personnel and/or
the Goods, at the Contractor's nisk and cost. If these revised methods cause
the Employer to incur additional costs, the Employer shall be entitled subject
to Sub-Clause 20.2 [Glaims For Payment and/or EOT] to payment of these
costs by the Contractor, in addition to Delay Damages (if any).

Sub-Clause 13.3.1 [Varation by Instruction] shall apply to revised methods,
including acceleration measures, instructed by the Engineer to reduce
delays resulting from causes listed under Sub-Clause 8.5 [Extension of Time
for Completion).

To accelerate the project, variation by instruction needed! } '

ODCC

By: Alavipour, PhD, PMP, CMIT
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