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{EM] What we will learn?

L Real time claims management

0 Claim management in pre-design phase

R/

R/

v

DN N N N N

¢ Introduction

* Recommended framework of pre-design phase related to claim management

Concept development

Value planning

Program development

Risk management

Professional services procurement, documented development, and review
Program/project standards

Project team training
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{EM] Introduction

Based on PMBOK EXxtension
O The goal for claims management is to

1. Prevent claims and,

2. If not, to resolve them at the earliest opportunity for the least cost and least

disruption to the project.

¢+ To do so, one should first be able to recognize potential claim situations, either

contractual or performance-based.

o0 Recognizing potential claim situations starts with sufficient knowledge of
» Planning processes
» Project scope

» Contract requirements

aving a thorough project management plan is a fundamental component an(.,

the most important factor in claim prevention. oODCC
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7.\ Introduction

[ Do you remember this from first session? ]

U An active program of
1. Claims

2. Change order

identification and notification is the only way to inform the owner

of adverse or potentially adverse job conditions.
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A Real time claims management

Based on PMBOK EXxtension

O The basic concept of Real-Time Claims Management is to establish,

before the Project starts,
a program that is aimed at

1. lIdentifying problems as early as possible

2. Resolving them as quickly as possible

[ What does it require? ]
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A Real time claims management

O It requires that Project participants

1. “War game” the project before it starts and

2. ldentify as many potential problem areas as they can.

[ Once the potential problem areas are identified,

the participants then develop a game plan and specific approaches to

prevent these problems from occurring and to manage them

expeditiously if they do occur.

The overall attitude is that the Project participants will resolve their problems

rather than seek a resolution from a judge or jury.

By: Alavipour, PhD, PMP, CMIT WWW.dralavipour.com .l glodl gusw 558 & yguo 4o Lo Ggd dlao ;55 7
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$ Real time claims management

[ What is the difference between owners and contractors in this fiqgure? ]

By: Alavipour, PhD, PMP, CMIT WwWw.dralavipour.com el glodl gusw 558 & yguo 4o i G99 dlao ;55 8
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$ Real time claims management

Owner’s goals

O For Owners, program goals are established and monitored.

 These goals can include initiatives to

(1) Make each project “claim-resistant,”

(2) Mitigate potential contract problems during construction,

(3) Remove contract administration inconsistencies for multiple project programs,

(4) Eacilitate the timely resolution of any claim issues.

By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .cewl gilodl guceo ;53 & y9m0 50 Lo 398 Ao ;53 9
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$ Real time claims management

Contractor’s goals

O For Contractors, goals can include initiatives to

(1) Implement best practices for scheduling and change administration

(2) Implement effective documentation practices,

(3) Satisfy contract requirements for changes, claims, and time extensions.

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl guceo ;53 <5900 50 Lo 399 Jlao ;53 10
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$ Real time claims management

In both cases, the effective handling of changes and claims calls for

advanced preparation and a coordinated strategy in four areas:

Claim avoidance
Claim mitigation

Claim evaluation

~ W e

Claim resolution

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl guceo ;53 < 90 50 Lo G99 Jlao ;53 11
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$ Real time claims management — Conclusion

The practice of Real-Time Claims Management has been recommended by all

protocols.

Most often, independent assistance is required when a delay dispute goes to

arbitration or trial, however at that time the costs and time will be increased.

4 )

Applying the same level of expertise much earlier becomes a tool for prevention and

resolution.

This is far more cost-effective approach to the problem of construction claims /

OoDCC
By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .cewl gilodl guceo ;55 < y9m0 50 U 390 Ao ;53 12




Claim Management in Pre-Design Phase



0jgp e a5 > Jab ;o OMWS| g slesl o pow
/ 059 ,0 SN g goles 5l 6ol g clesl o paw sl (Pre-Design Phase) 1L 5l L3 56 50 S5l il i, asbip
7.\ Introduction

O At the earliest stages of a project, when developing the initial concept,

decisions and preferences that are implemented can influence disputes or

claims.

% Therefore, the belief that only the decisions made during design and

construction may lead to disputes is mistaken.

Additional
Services

By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .cewl gilodl gudeo ;53 & y9m0 50 Led 398 Ao ,53 14
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7.\ Introduction

O The first step that is the programming or the pre-design phase, is for problem-

seeking.
¢+ During this time, you are determining the scope of work to be designed.
“ You will mainly ask your client questions to gain an understanding of their

problems, wants, and needs.

Who is responsible for programming?

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl guceo ;55 & 900 50 Lo 398 Ao ;53 19
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7.\ Introduction

O According to the standard American Institute of Architects (AlA) agreements,
the owner is responsible for the programming phase.
s Sometimes they will do this phase themselves.
¢ Usually, they will hire a programming consultant (AE or CM).
v' Most architectssfCMs will offer programming
services in addition to their_services.
This is considered to be an additional service or

add-on.

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl guceo ;55 & 900 50 Lo 98 Jlao ;55 16
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4 CEa Recommended framework of Pre-Design phase related to claim management

Concept
Development

v

Value Planning

Program
Development

v

Risk
Management

Professional Services
Procurement, Document

Development, and Review

Program/Project
Standards

Selection and
Engagement of
Designer

A 4

_| Design Services
"| Contract Review

By: Alavipour, PhD, PMP, CMIT
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$ Concept development

O An important step towards the certainty of a successful project is the confirmation

at the outset of a common understanding of all project aspects by all parties.

% The CM should lead this effort. Questions may include:
1. What are the owner’s goals for the project?

What is to be built?

Who has responsibility for each part of the project?

In what duration must the project be completed?

o bk~

How is risk shared between the parties?

This understanding should begin when the project is first conceived. If the understanding and
expectations differ amongst the project participants at the outset, then the project is at risk
since one or more elements - scope, schedule, and budget - may already be compromised.

X

OoDCC
By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .cewl gilodl guceo ;53 & 900 50 Lo 399 Jlao ;55 18
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A Concept development

By: Alavipour, PhD, PMP, CMIT

Major Considerations for Need Analysis of a Construction Project

Sr. No. Points to Be Considered

1 Is the project in line with the organization’s strategy /strategic plan and mandated by
management in support of a specific objective?

2 Is the project a part of a mission statement of the organization?

3 Is the project a part of a vision statement of the organization?

4 Is the need mandated by a regulatory body?

5 Is the need for meeting government regulations?

[ Is the need to fulfill the deficiency /gap of such type of project(s) in the market?

7 Is the need created to meet market demand?

8 Is the need to meet the research and development requirements?
9 Is the need for technical advances?
10 Is the need generated to construct a facility /project that is innovative in nature?
n Is the need aiming to improve the existing facility?
12 Is the need a part of mandatory investment?
13 Is the need to develop infrastructure?
14 Is the need necessary to serve the community and fulfill social responsibilities?
15 Is the need created to resolve a specific problem?
16 Is the need going to have an effect on the environment?
7 Does the need have any time frame to implement?
18 Does the need have financial constraints?
19 Does the need have major risks?
20 Is the need within the capability of the owner /client, either alone or in cooperation with
other organizations?
21 Can the need be managed and implemented?
Pl Is the need realistic and genuine?
23 Is the need measurable?
24 Is the need beneficial?
25 Does the need comply with environmental protection agency requirements?
26 Does the need comply with the government's health and safety regulations?

Source:  Abdul Razzak Rumane (2013), Quality Tools for Managing Construction Projects, CRC Press, Boca Raton,
FL. Reprinted with permission from Taylor & Francis Group.
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& Concept development

Need Statement

Sr. No. Points to Be Considered

1 Project purpose and need
a. Project description

2 What is the purpose of the project?
a. Project justification

Why is the project needed now?

= L2

How is the need of the project determined?
a. Supporting data

5 Is it important to have the needed project?

6 Whether such facility /project is required?

7 What are the factors contributing to the need?
8 What is the impact of the need?

9

: Will the need improve the existing situation and be beneficial?
10 What are the hurdles?

11 What is the time line for the project?

12 What are funding sources for the project?
13 What are the benefits of the projects?

14 What are the environmental impacts?

Source: Abdul Razzak Rumane (2013), Quality Tools for Managing Construction
Projects, CRC Press, Boca Raton, FL. Reprinted with permission from '

Taylor & Francis Group.
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$ Concept development

O As the project concept is further refined,

additional information enables developing a more accurate conceptual

project definition, schedule, and budget.

L The CM should determine if there is an imbalance between scope, schedule, and

budget at this point.
* The imbalance should be reconciled by either
O Increase to the budget
O Reduction in scope

o Adjusted project duration

Identifying this imbalance and taking the appropriate

corrective measure is perhaps the earliest opportunity for

claims avoidance by the CM on the owner’s behalf. .’

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl guceo ;55 < 900 50 Lo 398 Jlao ;58 21
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4 CEa Recommended framework of Pre-Design phase related to claim management
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$ Value planning

While the concept is being developed, the CM may recommend that value planning be

undertaken to guide the selection of appropriate technigues, materials, and methods for

the location and budget.

U Value planning can minimize

1. Need to engage in major value engineering after design is advanced

2. Provide claims avoidance suggestions

O Value planning also assesses local contractor pool experience.

¢ For example, selecting construction techniques that are not commonly used in
a particular area or industry
may create circumstances that increase the potential for installation

problems and difficulties that can increase the risk of claims. .’

oDCC
By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl guceo ;53 & 900 50 Lo 390 Jlao ;53 23
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4 CEa Recommended framework of Pre-Design phase related to claim management
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$ Program development

Once the project concept is established, a more detailed program is developed.

 Since

project is still conceptual, the design details are not yet determined,

only general categories of cost budgets can be established to

develop and track project costs.

As in the case of concept development, the CM should

1. Confirm the balance

2. Conformance between the project scope, schedule, and budget

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl guceo ;55 & 900 50 Lo 390 Ao ;55 26
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$ Program development

L As the conceptual schedule is further developed to reflect decisions made,

CM should identify key project milestones and key decision points to

include in the project schedule.

O With each step in the process of program development,

the project scope and budget are further defined.

v

Wish Date

Wish Price

.

Conceptual
Drawings

Narrative
Schedule

Decision to
build

j

*

By: Alavipour, PhD, PMP, CMIT
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$ Program development

O As _this _process continues, the project schedule becomes an integral part of

decision making.

Identifying, scheduling, and facilitating timely owner decisions is

key to disputes and claims avoidance and

requires strong and supportive leadership by the CM.
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0jgp e a5 > Jab ;o OMWS| g slesl o pow
059 ,0 SBMS! g goles 5l 6 S sl g slesl o paw sl (Pre-Design Phase) o1,k 51 L3 56 0 Sl wl o3, 4l p
ACE

$ Program development

L The CM should develop a conceptual budget that addresses possible variations

* The CM should prepare a conceptual budget in the format of multiple “what if”

scenarios.

0 The CM should advise the owner to include sufficient contingency in the conceptual

budget to adequately address the impact of final design decisions and market

conditions that are not yet fully determined.

% The project contingency should also consider the known risks.

¢ The absence of such contingency will potentially increase the occurrence of

disputes and claims.
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4 CEa Recommended framework of Pre-Design phase related to claim management
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$ Risk Management

O On larger time-sensitive construction programs,

many public agencies, private Owners, and Contractors have instituted

coordinated measures aimed at preempting and mitigating claims

and disputes.

These claims-focused risk management programs _have proven to

be extremely cost-effective.

OoDCC
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$ Risk Management

O At the earliest stages of a project, the CM should develop a risk register

that is reviewed with the owner and project team

1. Understanding each risk,

2. More importantly, developing an appropriate and realistic risk mitigation strategy

minimizes the potential impact of such risks to the project scope, schedule,

and budget later in the project.

Score *1
Probability <10%
Caost < §30k
Project Name Time < 2 weeks
Project Risk Register Quality Minimal rework
Rev: 7 (Updates for risk responses) —
Date: May 31,2024 Sl Socew 1L 3o

Before Response After Response
Risk Name Risk Description Theeas) Probability  Cost Schedule  Quality  Owverall Risk e Probability  Cost Schedute  Quality Overall Risk
Dpparunity  Scofe WRpact  bmpact Impact Scone Seare Impact Impact Imipact Senne

i 3

OoDCC
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4 CEa Recommended framework of Pre-Design phase related to claim management
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{EM] Professional services procurement, document development, and review

L After the project concept is clearly developed,

the CM leads discussions among the project team to

consider possible alternative project delivery method options

such as design-build or CM at-risk.

O If a decision is made by the owner at that time to use an alternative project delivery

method,

the CM assists the owner in establishing requirements for the design criteria

or preliminary design.

OoDCC
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{EM] Professional services procurement, document development, and review

O Even at this early stage, it is critical that

a clear understanding of the project is confirmed through the development of

these documents,
led by the CM,
to ensure the critical balance of scope, schedule,

and budget.

Otherwise, the potential for unplanned changes to address these imbalances exists and

could increase the likelihood of disputes or claims.

OoDCC
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{EM] Professional services procurement, document development, and review

1. Selection and engagement of designer

% The CM may be required to assist the owner in the procurement of the design

professional needed to develop the conceptual design.

¢ The selection process for design professionals should be on

a gualifications basis with costs being a secondary consideration.

% The capabilities and expertise of the designer and their design deliverables has
a direct impact on
likelihood of conflicts, errors, omissions, or other
circumstances that

may lead to claims at later points in the project.’

OoDCC
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7., Professional services procurement, document development, and review

2. Design services contract review

R/

s The scope of work for the conceptual designer must be developed in
accordance with
v’ Established conceptual plan
v Project delivery method (if selected)
and be properly included in the draft design agreement.

It Is recommended that an industry standard suite of contract

documents be utilized to ensure that all appropriate terms and
conditions are iIncluded and coordinated between the different
contracts.

0 AIA Document B101-2017: Standard form of Agreement between Owner

and Architect .,

OoDCC
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4 CEa Recommended framework of Pre-Design phase related to claim management

Concept
Development

v

Value Planning

Program
Development

v

Risk
Management

Professional Services
Procurement, Document

Development, and Review

Program/Project
Standards

Selection and
Engagement of
Designer

A 4

_| Design Services
"| Contract Review

By: Alavipour, PhD, PMP, CMIT
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Control

Limits of
Authority

Stakeholder
Matrix
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i Program/Project standards

U Minimum _design _standards and _criteria _for the project/program should be

established and agreed upon by all parties during the pre-design phase.

L The CM should assist in establishing a responsibility matrix for

review and approval of design submittals to

be implemented during design development.

[ Establishing design standards and criteria and a clearly defined design review and

approval process before the design begins in earnest, is

critical to the timely completion of the design phase.

¢ Otherwise the project may be forced to recover the time in a later

phase, likely at the .,
expense of either scope or cost, or both.

OoDCC
By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .cewl gilodl guceo 53 & 90 50 Lo 99 Jlao ;58 39



059y Wl a3 y> Job 15 SUMS! g slesl y yo
0)5)4 5o S 9 LSjLCQ )‘ gS)"fﬁl’ 9 cleol S e LS‘)" (Pre'DeS|gn Phase) f‘)‘b )‘ JJ )b 4o &_,)_,‘)_Md‘ S dwl.,)_,
{EM] Program/Project standards

See Files #2-2 and #2-3

OoDCC
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4 CEa Recommended framework of Pre-Design phase related to claim management

Concept
Development

v

Value Planning

Program
Development

v

Risk
Management

Professional Services
Procurement, Document

Development, and Review

Program/Project
Standards

Selection and
Engagement of
Designer

A 4

_| Design Services
"| Contract Review

By: Alavipour, PhD, PMP, CMIT
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{EM] Project team training

L The project team should be informed of project scope.

O The project team should understand the owner’s management approach,

philosophy, goals, and objectives.

L The project team should also be trained on the policies and procedures that are

being developed by the CM or are currently used by the owner.

O This training should be provided by the CM and include the following areas:

1. Document control

2. Limits of authority

3. Stakeholder matrix .’

OoDCC
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{EM] Project team training

1. Document control

L The procedure should include how all documents will be
¢ Accepted
“* Reviewed
¢ Transmitted

+«» Stored

OoDCC
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AN Project team training

2. Limits of authority

O An authority matrix should be developed to indicate the approval required for

any kind of document.

O This matrix should clearly indicate the title of the required approver

¢ Design professional, the CM, or the owner?

U Clear limits and assignment of responsibility help to avoid delay and

uncertainty in the decision-making process, which also assists in avoiding

disputes and claims.

OoDCC
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AN Project team training

3. Stakeholder matrix

U During the training process, the team should develop a stakeholder matrix

that includes all parties that are included in one or more contracts, involved in:
* Project approvals
% Permits
*» May otherwise be affected by or have an interest in the project

J The matrix should include all possible interests of the stakeholders and the

levels of influence on project success.

U This matrix should be used and updated through the project

O Overlooking or omitting a key stakeholder introduces the possibility of delay

X

OoDCC
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$ What we will learn?

O Claims management planning

Design management

Design review

Project management during the design phase
Other parts of project management

Contract documents

U 0000 D

Development and review of construction contract(s) terms and conditions
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{EM] Introduction

Additional
Services
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Recommended framework of Design phase related to claim management

Design Design PrOJept Management Third Party Project Delivery Quz_illt'atlve/' Developmept and Review Market
— g During the Design Method Quantitative Risk of Construction Contract(s)
Management Reviews Management - Assessment
Phase Assessment Assessments Terms and Conditions

Design Phase
Schedule, Major
Milestones, and

Deliverables

Design Progress
> A
Meetings
Design Contract
Administration

By: Alavipour, PhD, PMP, CMIT

>

Quality Control
Process

Programmatic
Reviews

Budget

Peer Reviews

Constructability
_’

>

L

REVENS

Bid Readiness
Review

Value
Engineering
(VE)

Bid Packaging

R
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$ Importance of contract documents

L Many forms of contracts are used to make sure that the owner’s objectives are
achieved.

O The American Institute of Architects’ (AlIA) documents are used extensively
throughout the construction industry.

L Other types of contract forms are available from trade organizations such as the

Assoclated General Contractors of America and FIDIC.

O Whatever forms are used,

it IS Important to understand that they are only a starting point and

CM/GCs lawyers must review them for potential risks and

X

OoDCC
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$ Importance of contract documents

L The Construction Manager (CM)/PM must also review and understand

¢ All construction contracts
¢ Associated general conditions
¢ Supplemental conditions.
They are the real “teeth™ of the contract.
If a law or organization has teeth, it has the

power to make people obey it

When a contract is initially read,
not all of the elements are understood.
All PMs should read the contract several times.
when a problem arises, the first document to come out is the contract .'

OoDCC
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& Preparing for contract risk management

Contracts

|
Type of contract submitted by the owner

1

|
CM/GC must evaluate the contract in terms of nsk

r !
Onerous clauses

LS

r

Payment schedule and owner's ability to pay
for the submitted requistions

Project schedule

Condition of design documents to be received

Change order process

By: Alavipour, PhD, PMP, CMIT WwWw.dralavipour.com el glodl gusw 558 &g 4o Lo G99 dlao 55 9
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The American
Institute
of Architects

g U0 ,el S)gug0 5,0 VAOY Jw ,> (AIA L (the American Institute of Architects) 10 el (] le=e dwusge

Camiuo 8jg= 50 Lid Oluwoge (550038 1 (550 1) duwwge ¢l (lgi b .303,5 Guawl jlage W Cuwd @
el Sl)'-’ G',!Lo)é)ls 9 Ob‘lﬁd.,gl.n}w 4 SaS ¢danad g0 U"I Gjhﬁlab Jl Gao Aol )2 sl Caslw
9 (Plojlw o pie @jgy) g ple c[_g.hl_‘n)l)ﬁ walizo (gl oo |J pwileds> jgpo Lol g Ubb:.v_n
dinoj 5> Wd Gluwge (pddieiled jl (550 8j9,el guac i@ 0 51 Hiw L g 31> dewgi ) BgewnS Cople
a plasl slSJ).OT ) 395 glacl Jlee CS)lawe jl edlaiwl L g Cawl woigp () g FPPB wlolasl

laise ojoy (gl (Sgia (5)1 3l
8)92 )3 4293 (HLLD (P Cwolus (i (gl KIS g Bo el (Ligd (g iy > dgai AIA wes bl jI (S
0o (gloplaisle é.p_u.'r_g.i sl aidls (52 )d ly alizo (glpcaddge a5 Cuwl 639 l>ojgy Cupile

X
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AlA duwunge lrwgs Cadlio Cagine )3 Inaly)l,5 gl &51)
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. &b w8g,me Uniform Contract

Awsange ol Jawgi {Standard Form of Cuntract] ULMm JI.}JF)Q__,J EE UJJEL 45 3¢ 11 dlm 23 0 IJI L
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Hichi are d to read the introds printed on the second page
‘of this cover, The documents are copyrighted and license to publish them
bao been granted to €. 6. Boltmann, 134140 Weat 29th Strect, New York.
. The prices at which they arc sold are stated on the third page of this
. <owr. Buggestions for their improvement sbould be made to the Standing
PR ¥ nC.. and Bpecifi The Octagon, Washington, D. C.

https://dralavipour.com/blog/view/AlA-intro
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': %

i
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{EW FIDIC

F édération Internationale Des |ngénieurs-Conseil5

(International Federation of Consulting Engineers)

www.fidic.org
FIDIC is the international federation of consulting engineers founded
in 1913 by a French initiative.

Currently over 80 countries have joined the Federation and have
pledged to uphold its primary goals:

1. Represent the consulting engineering industry globally,

2. Enhance the image of consulting engineers,

3. Be the authority on issues relating to business practice,

4. Promote the development of a global and viable
consulting engineering industry,

S. Promote quality,

6. Actively promote conformance to a code of ethics and to

business integrity, .'
Promote commitment to sustainable development. oDCO
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KNH FIDIC

Fédération
Internationale
des Ingénieurs
Conceils

FIDIC

Conditions of Contract (international)

for Works of

Civil Engineering Construction '
1st Edition 1957
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{EM] FIDIC

O This book was published in 1957 in an easy to recognize red cover.

O This and its rather lengthy title often caused it to be referred to as
The Red Book

Conditions of Contract (international)

for Works of

Civil Engineering Construction
1st Edition 1957

Was based on the ACE-Form.

But it was still a document based on the
Common Law system...

What are the most widely used legal systems of the modern
world?

By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .cewl gilodl gudeo ;53 & y9m0 50 Led 398 Ao ,53 14



0jgp e a5 > Jab ;o OMWS| g slesl o pow
0)9).’ ) Sl 9 L_SgLC-O )‘ 6)..59.19 9 sles w).n\.o Ls‘)" (DeSign Phase) f‘).b )lB o d.nl.a).a u.a).’dua 9 AM};
{Ew FIDIC

O The major legal systems of the world
s Common law
¢ Romano-Germanic law or Civil law
¢ Socialistic law
¢ Islamic or Shari’a

It was felt that there was a need for an international Form of
Contract, independent of any particular Judicial System.

In answer to this need FIDIC updated its RED BOOK into what is
now known as the fourth Edition 1987.

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl guceo ;55 & 900 50 Lo 398 Ao ;53 19



0jgp e a5 > Jab ;o OMWS| g slesl o pow
0)9).’ o Sl 9 L_SgLC-Q )‘ LS)“f?'l} 9 sles S e Ls‘)" (DeSign PhaSE) f‘).b )13 o c\.nl.a).a Copde g AM}’
{EW FIDIC

O At the same time, FIDIC decided that in line with its services to the construction
industry, there was also a need for demarcation between the various contractual
agreements entered into between parties. The result was:

“ FIDIC publishes many standard forms, but the most common forms:
v" Short Form Contract (Green book) (2021)
v" Construction Contract (Red Book) (2017)
o Construction for Subcontract (2011)
o0 Multilateral Development Banks (MDBs) Construction Contract
(2006)
v" Plant and Design-Build Contract ( ) (2017)
v" Design, Build and Operate (DBO) Contract (Gold Book) (2008)
v EPC/Turnkey Contract (Silver book) (2017) .'

OoDCC
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KNH Which FIDIC contract should be used?

DISCUSS EMPLOYER

IN DETAIL DESIGN
Employer’'s
requirements
with the contractor,
and neg.t?.tiecuitc
a modifie
FIDIC Contract CONTRACTOR D.ESIGN
Plant and/or high
unforeseen risks

Fixed price - lump sum
Little employer involvement
Mo major unforeseen risks

Maintenance

OoDCC
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{Ew FIDIC - Red book

The New RED Book

m— Conditions of Contract for
consition Construction
' FOR BUILDING AND ENGINEERING WORKS DESIGHNED BY THE
EMPLOYER

e le—

Recommended for building or engineering works desighed
by the Employer or its representative, the Engineer.
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{Ew FIDIC - Red book

O It follows three basic concepts:

Concept 1:

Design and Project management are principally done by a consulting
ENGINEER, who is accepted by both parties as professional and
trustworthy.

Concept 2:

Payment is linked to a Bill of Quantities with Unit Prices.

Concept 3:

Responsibility and Damage Liability lies with the party best Suited to
handle it or was the cause of that damage, respectively.

OoDCC
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0 Concept 1

Usually, the ENGINEER takes over the following functions in
a project:

»» Counselling

»» Project study before investment of capital

»» Planning (design) and project administration

»» Survey and control of project execution

»» Special Planning and development services

»» Project management

It is essential to highlight that the ENGINEER's work should
be impartial and neutral for the CONTRACTOR (PART I, Art.
2.6) although the ENGINEER is contractually appointed and .,

paid by the EVIPLOYER.
obcce
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L Concept 2

In a contract based on a bill of quantities the CONTRACTOR
is paid for its provided services.
EMPLOYER generally takes the risk of those quantities. This
concept can be retrieved in PART [, Art. 55-57, 60.

In such cases, the

a b C d e
Flanned
. Flanned o Contract
Mo. FPosition Quantity Unit Price value
cxd
155 brickwork 800sgm | 25€/sgm | 20.000€

By: Alavipour, PhD, PMP, CMIT

f g
rendered Flna:r;:ﬁ:lr:ract
"
quantity fx d
811 sgm 20275 €
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FIDIC - Red book

Q
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{EW FIDIC — Red book

O Concept 3

The FIDIC Red Book (Edition 1987) differentiates between
four types of risk. The risk is regulated according to the fault-
based liability principle:

Injury and damages Costincrease
in

Non-performance Delay in performance performance

(Personnel und
material)

A L L L 4
Employer's risk Employer's fault Employer's fault E:Eﬂl:g?.: safgglt
Clause 20.4 & 65 Clause 69 Clause 40, 42.2, 44 '
T0O&T1
L L d L 4 L
Cgarllltﬁat:rrr?s::k Contractor's fault Contractor's fault Cé;;g:;tf ;{SE;E;JH
except Employer's risk) RiemllEan = B 1.1(g)i), 8.1, 12.1,36 [ '

oDCC
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A Typical contract documents — FIDIC 2017

O EIDIC 2017: The contract documents will typically comprise the following:

(a) the Contract Agreement; (Clex 4l il g)

(b) the Letter of Acceptance; (L 4 30))

(c) the Letter of Tender; (xatlic algiiy 4al)

(d) the Particular Conditions Part A — Contract Data; (22! 8 Sledal- pa goad Loyl 1)
(e) the Particular Conditions Part B — Special Provisions; (=& 2le- a sad Lyl i)
(f) these General Conditions; (= s«c Ll %)

(g) the Specification; (8 Glaiis)

(h) the Drawings; (L4.das)

(i) the Schedules (if bill of quantities exists, it should be included here);

(j) the JV Undertaking (if the Contractor is a JV); and

(k) any other documents forming part of the Contract. .'

OoDCC
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A Typical contract documents — FIDIC 2017

O EIDIC 2017: The contract documents will typically comprise the following:

1.1.11  “Contract Agreement” means the agreement entered into by both Parties
in accordance with Sub-Clause 1.6 [Contract Agreement].

1.1.50 ‘“Letter of Acceptance” means the letter of formal acceptance, signed by
the Employer, of the Letter of Tender, including any annexed memaoranda
comprising agreements between and signed by both Parties. If there is no
such letter of acceptance, the expression “Letter of Acceptance” means
the Contract Agreement and the date of issuing or receiving the Letter of
Acceptance means the date of signing the Contract Agreement.

1.1.51  “Letter of Tender” means the letter of tender, signed by the Contractor,
stating the Contractor’s offer to the Employer for the execution of the Works.

1.1.12 “Contract Data” means the pages, entitled contract data which constitute
Part A of the Particular Conditions.

1.1.75 "Special Provisions” means the document (if any), entitled special
provisions which constitutes Part B of the Particular Conditions. '
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& Typical contract documents — FIDIC 2017

O EIDIC 2017: The contract documents will typically comprise the following:

1.1.43 “General Conditions” means this document entitled "Conditions of
Contract for Construction for Building and Engineening Works designed by

the Employer”, as published by FIDIC.

1.1.76 “Specification” means the document entitted specification included in
the Contract, and any additions and modifications to the specification in
accordance with the Contract. Such document specifies the Works.

1.1.30 “Drawings” means the drawings of the Works included in the Contract,
and any additional and modified drawings issued by (or on behalf of) the
Employer in accordance with the Contract.

1.1.71  “Schedules” means the document(s) entitled schedules prepared by the
Employer and completed by the Contractor, as attached to the Letter of
Tender and included in the Contract. Such document(s) may include data,
lists and schedules of payments and/or rates and prices, and guarantees.
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A Typical contract documents — FIDIC 2017

O EIDIC 2017: The contract documents will typically comprise the following:

1.1.47  “JV Undertaking” means the letter provided to the Employer as part of the
Tender setting out the legal undertaking between the two or more persons
constituting the Contractor as a JV. This letter shall be signed by all the
persons who are members of the JV, shall be addressed to the Employer
and shall include:

(a)  each such members undertaking to be jointly and severally liable
to the Employer for the performance of the Contractor's obligations
under the Contract;

(b)  identification and authorisation of the leader of the JV; and

(c)  identification of the separate scope or part of the Works (if any) to be
carmried out by each member of the JV.
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$ Typical contract documents — f¥1Y 4 &8
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ACE$ Typical contract documents — EPCusus o
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ACE$ Typical contract documents — EPCusus o
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A Typical contract documents — In case of discrepancy

What if there is a discrepancy between contract documents?
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A Typical contract documents — FIDIC 2017

{ What if there is a discrepancy between contract documents? J

O Most contracts will provide that all the documents shall be mutually explanatory,

but in the case of ambiquity or discrepancy,

they are to be read in a stated order of precedence.

Priority between bill of guantities and schedule goes to the

schedule!

(See FIDIC 2017 Red Book, Sub-Clause 1.5 [Priority of Documents])
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A Typical contract documents — f¥1Y a4 i

{ What if there is a discrepancy between contract documents? J
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N Typical contract documents — fY1) a yis

[ What if there is a discrepancy between contract documents? ]
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A Typical contract documents — EPCuus iz

{ What if there is a discrepancy between contract documents? J
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{ What if there is a discrepancy between contract documents? J
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A Typical contract documents — EPCuus iz

{ What if there is a discrepancy between contract documents? J
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A Typical contract documents — Other documents

But the problem occurs due to “any other documents”

\_ Let’s seel )
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A Typical contract documents — Other documents

O With regard to the last item on the list ‘Other documents’,

there is a great temptation for those whose job it is to prepare and compile the
contract documents, to

‘dump’ all sorts of documents into this section.

O Typically these may consist of:
correspondence between the parties between the time of tender and the letter of
acceptance, tender queries and clarifications, tender bulletins, minutes of meetings
during the negotiation process, the Contractor’s proposals for executing the works,
offers to complete the project differently from that of the tender documents or value
engineering proposals and such like.
[ So, what is the matter? ] '
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A Typical contract documents — Other documents

O The potential for conflict between such documents and the main contract

documents becomes high in such a situation,
may not reflect the pre-contract negotiations and a

subsequent agreement between the parties.

O Example:
If we look at a situation whereby the Contractor has negotiated a reduction in the

time for interim payments to be made from 56 to 40 days and this was recorded in

meeting minutes included in ‘Other documents’

then, on a strictly contractual basis, the 56_days in the general conditions

would still have precedence over such an agreement and

effectively render the agreement null and void.

ODCC
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A Typical contract documents — Other documents

J Remember?

** One of the important factors to cause disputes is contract interpretation? And

¢ It is true to say that if the contract documents are poorly drafted and compiled,

the potential for disputes increases tremendously.

- How to solve? 2

\_ Let’s seel )
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A Typical contract documents — Other documents

O Itis infinitely preferable to

1. Keep the ‘other documents’ section as small as possible
2. Amend the tender documents
to take into account any changes that have been
I.  Negotiated
i. Agreed

between the parties

within the appropriate section of the contract documents.
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A Typical contract documents — Other documents

@ther than just including the tender queries and responses ash

addendum to the contract,

as Is often the practice,

the contract documents should be

amended to

reflect the instructions given in the

k responses to such queries. j
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{EM] CM’s role related to contract administration

O An important element of a CM’s role is contract administration.

U The CM as part of its standard duties is often in a position to

1. Recommend,

2. Review, or even
3. Draft

proposed contract documents or provisions in the various contractual

agreements.
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$ Drafting the contract — Recommendation

O All contract documents should be written in clear, unambiguous terms.

U Requirements for cost, schedule, scope, and specifications should be clearly stated.

U Contract should contain a clause that states a reasonable time frame for a response to
RFI.

U Do not ignore the contract or defer its preparation to the last minute

¢ The contract spells out the rules of the game and is your most important tool in

claims mitigation.
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$ Drafting the contract — Recommendation

U Be careful of exculpatory language that may be difficult or impossible to enforce.

* In a contract, exculpatory language is language that frees one party of certain

liability that may occur as a result of the agreement and waives the rights of the
other party.
Exculpatory language for example is ““regardless of those conditions,
we are not going to pay for those costs.”
v No-damage clause

v" This is not always enforceable
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$ SCL Delay Protocol

O 2nd edition published in 2017
U Published by the Society of Construction Law (UK)
L The purpose is to provide guidance on common delay and disruption when one
party wishes to:
1. Recover an extension of time (EOT)
2. Compensation for the additional time spend and additional resources used
U The purpose is to avoid unnecessary disputes
O Focus is to provide practical and principled guidance on issues that can be applied
in relation to all projects to:
1. Avoid disputes

2. Limit the costs of disputes if disputes are unavoidable

OoDCC
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$ SCL Delay Protocol

U Protocol identifies various options, leaving people to choose based on their needs
(e.g., complexity of project, nature of the project, etc.)

O It is not the contract document, nor the international law.

O This guidance is intended to be generally applicable to any contract.

O Itis only a good practice, not best practice.

=
=gk
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|
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‘A Recommended clauses to avoid the occurrence of disputes

U There are 22 core principles in SCL Protocol

1.

2
3.
4

© 0 N o O

Programme and records

Purpose of extension of time (EOT)

Contractual procedure requirements

Do not ‘wait and see’ regarding impact of delay events (contemporaneous
analysis)

Procedure for granting EOT

Effect of delay

Incremental review of EOT

Float as it relates to time

Identification of float

10. Concurrent delay — effect on entitlement to EOT .'

ODCC
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‘A Recommended clauses to avoid the occurrence of disputes

U There are 22 core principles in SCL Protocol

11.
12.
13.
14,
15.
16.
17,
18.
19.
20.
21.
22.

Analysis time — distant from the delay event

Link between EOT and compensation

Early completion as it relates to compensation

Concurrent delay — effect on entitlement to compensation for prolongation
Mitigation of delay and mitigation of loss

Acceleration

Global claims

Disruption claims

Valuation of variations

Basis of calculation of compensation for prolongation

Relevance of tender allowance .,

Period for evaluation of compensation oDCC
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$ Recommended clauses to avoid the occurrence of disputes

L Changes: provide for modification to the contract and define a fair method of price

adjustment for the changes.

O Time extensions: provide adequate time adjustments for changes to the contract and

for delays beyond the contractor’s control.

0 Geotechnical studies: make all pertinent geotechnical information readily available

to the contractor.

O Differing site conditions: provide for an equitable price and time adjustment when

X

OoDCC
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$ Recommended clauses to avoid the occurrence of disputes

0 Geotechnical design summary report: prepared by the owner’s engineer, it sets
forth the geotechnical interpretations regarding anticipated conditions for design and

construction.

O Escrow bid documents: all documentation of the successful bidder’s estimate are
placed in escrow, where they remain the contractor’s property; these documents are
accessible jointly by the owner and the contractor to assist in resolving pricing issues

on claims or disputes.

OoDCC
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$ Recommended clauses to avoid the occurrence of disputes

O Suspension of work: provide for an equitable price adjustment for delays because of

a temporary suspension of work.

O Liquidated damages: define a fixed daily cost to the contractor for non-excusable

delays.

O Variations in estimated quantities: provide for adjustment or renegotiation of unit

price items which substantially vary from bid quantities.

OoDCC
By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .cewl gilodl guceo ;53 & y900 50 Lo 398 Ao ;53 7



0jgp e a5 > Jab ;o OMWS| g slesl o pow
0)9).’ ) Sl 9 L_SgLC-Q )‘ LS)“f?'l} 9 sles w).n\.c 6‘).’ (DeSign Phase) f‘).b )lB o d.nl.a).a u.a).’dua 9 AM};
ACE

$ Recommended clauses to avoid the occurrence of disputes

O Claims: provide a rational procedure for processing claims in a timely manner.

U Disputes: provide a process for addressing disputes in their early stages before they

affect the progress of the work, create adversary positions and lead to litigation.

OoDCC
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{EM] Potential killer contract clauses

Some elements of every contract deserve particular attention.

1. How to discover these clauses and

2. What to do about them during the construction process

Is vital to delivering the product and keeping the project team on task

and out of difficult situations.
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