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Agenda

 Your responsibility

 Relief

 PBS policy and advantages to you

 Contract changes

 Equitable adjustment

 Differing site conditions or changed conditions

 Excusable delays (other than the foregoing)
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About me
 Founder and CEO of Alavipour Construction Engineering and Management Institute (ACEMI)
 Vice Chairman of the Board at Ofoq Negar
 Board Member at Paran Beton
 PhD in Construction Engineering and Management (Illinois Tech)
 CMAA Authorized Trainer
 Former Research Assistant (Professor David Arditi)
 Former Teaching Assistant (Professor Raymond Lemming)
 Former Research Associates of Construction Management Association of America (CMAA)
 Former Research Associates of Management Practices in Construction Industry (MPIC) of American

Society of Civil Engineers (ASCE)
 Project Management Professional (PMP)
 Construction Manager in Training (CMIT)
 Author of 1st Construction Management Standard (Written in Farsi)
 Translation of 2nd SCL Delay and Disruption Protocol (Translated in Farsi)
 Researcher, Reviewer of international publications, Instructor and Consultant for more than 16 years
 Outstanding Reviewers selected by the editor of COENG (ASCE) Journal (2021)
 Outstanding Reviewers selected by the editor of Journal of Procurement for 2022 (ASCE) Journal

(2021)
 The member of International Construction Law Conference Committee (2020 & 2022)
 The referee of 1st National Construction Law Competition (2022)
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About me
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About me
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References



Your Responsibility
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Your responsibility

 You have contractually undertaken to complete the work within the period

of time specified.

 You are expected to plan the work, order materials, employ labor and

coordinate all details to ensure completion within that period.

 Remember, too, that because you alone are committed to the Government

for completion of the work within the allotted time,

you are responsible for timely performance by suppliers and

subcontractors.
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Relief

 In the event you fail to diligently prosecute the work or complete the work

within the time specified

you are subject to termination of your right to proceed with the work

for default and/or the assessment of damages

as provided in Clause 2 of Standard Form 19 or Clause 5 of

Standard Form 23-A, one of which is incorporated in the contract.
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4311نشریه

4311نشریهدرفسخ
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Relief
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Relief
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Relief
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Relief

 However, both Clause 2 and Clause 5 provide that your right to proceed

1. shall not be terminated

2. nor shall you be charged with damages

if delay in completion of the work arises from unforeseeable causes

1. beyond the control and

2. without the fault or negligence of you, your subcontractors or

your suppliers regardless of tier.
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Relief

 In the event you are delayed for any reason which you believe entitles you to

an extension of time as provided within the contract documents,

you should submit a timely request in writing to the Contracting

Officer.



PBS Policy and Advantages to You
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PBS policy and advantages to you

 It is the policy of PBS to consider all requests or claims for additional time

1. at the time, or

2. promptly after, the delay occurs.

 Prompt time adjustment makes it easier for you to schedule remaining

work within the remaining time as thus extended.

 It will be in your own best interest to furnish as

much detailed, factual information

as you can to facilitate and expedite the contracting officer's

action on determination of the additional time to which you

may be entitled.

 It will also be advantageous to comply as fully as possible with the

suggestions outlined herein.



Contract Changes
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Contract Changes

 If you believe that you will need additional time in order to perform work

required by any change order under the provisions of the Changes clause, of

Standard Form 23-A or the Changes and Changed Conditions clause of

Standard Form 19,

your claim for equitable adjustment should be accompanied by

1. a statement listing those portions of the work affected by the

change order,

2. the overall effect on the project,

3. the man-hours added,

4. the dates on which affected work was performed, and

5. any additional data which will aid the contracting officer to reach a

prompt determination on the equitable adjustment of time.
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Contract Changes

 To be entitled to an extension of time for a contact change

you must demonstrate that the change will delay the completion of

the contract in its entirety.
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Contract Changes



Equitable Adjustment
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Equitable adjustment

(a) This clause governs the determination of equitable adjustments to which

the Contractor may be entitled under

 the “Changes” clause prescribed by FAR 52.243-4,

 the “Changes and Changed Conditions” clause prescribed by FAR

52.243-5,

 the “Differing Site Conditions” clause prescribed by FAR 52.236-2, and

 any other provision of this contract allowing entitlement to an equitable

adjustment.

This clause does not govern determination of the Contractor’s relief allowable 

under the “Suspension of Work” clause prescribed by FAR 52.242-14.
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Equitable adjustment

(b) At the written request of the Contracting Officer, the Contractor shall submit

a proposal, in accordance with the requirements set forth herein,

for an equitable adjustment to the contract for changes or other conditions

that may entitle a Contractor to an equitable adjustment.

 If the Contractor deems an oral or written order to be a change to

the contract,

it shall promptly submit to the Contracting Officer a

proposal for equitable adjustment attributable to such

deemed change.

The proposal shall also conform to the requirements set forth herein.
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Equitable adjustment

(c) The proposal shall be submitted within the time specified in

the “Changes”,

“Changes and Changed Conditions”, or

“Differing Site Conditions” clause,

as applicable, or

such other time as may reasonably be required by the Contracting

Officer.
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Equitable adjustment

(d) Proposals for equitable adjustments, including no cost requests for

adjustment of the contract’s required completion date,

shall include a detailed breakdown of the following elements, as applicable:

(1) Direct Costs.

(2) Markups.

(3) Change to the time for completion specified in the contract
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Equitable adjustment

(e) Direct Costs.

 The Contractor shall separately identify

 each item of deleted and added work associated with

1. the change or

2. other condition

giving rise to entitlement to an equitable adjustment,

3. including increases or decreases to unchanged work impacted by

the change.

 For each item of work so identified, the Contractor shall propose for itself and,

if applicable, its first two tiers of subcontractors, the following direct costs:



By: Alavipour, PhD, PMP, CMIT www.dralavipour.com .ذکر مطالب فوق تنها در صورت ذکر منبع بلامانع است

از متن قراردادي تا دفاع حرفه ايمستندسازي تاخیرات و تمدید مدت؛

32

Equitable adjustment

(1) Material cost

 broken down by

I. trade,

II. supplier,

III. material description,

IV. quantity of material units, and

V. unit cost

(including

• all manufacturing burden associated with material

fabrication and

• cost of delivery to site,

unless separately itemized);
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Equitable adjustment

(2) Labor cost

 broken down by

 trade,

 employer,

 occupation,

 quantity of labor hours, and

 burdened hourly labor rate,

 together with itemization of applied labor burdens

(exclusive of

• employer’s overhead,

• profit, and

• any labor cost burdens carried in employer’s overhead

rate);
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Equitable adjustment

(3) Cost of equipment

required to perform the work, identified with material to be placed or
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Equitable adjustment

(4) Cost of preparation and/or revision to

shop drawings and other submittals with

detail set forth in paragraphs (e)(1) and (e)(2) of this clause;
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Equitable adjustment

(5) Delivery costs, if not included in material unit costs;

(6) Time-related costs

i. not separately identified as direct costs, and

ii. not included in the Contractor’s or subcontractors’ overhead rates, as

specified in paragraph (g) of this clause; and

(7) Other direct costs.
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Equitable adjustment

(f) Marked-up costs of subcontractors below the second tier may be treated

as other direct costs of a second tier subcontractor,

unless the Contracting Officer requires a detailed breakdown under

paragraph (i) of this clause.
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Equitable adjustment

(g) Extensions of Time and Time-related Costs.

 The Contractor shall propose

i. a daily rate for each firm’s time-related costs during the affected

period, and, for each firm,

ii. the increase or decrease in the number of work days of

performance attributable to

a) the change or

b) other condition giving rise to entitlement to an equitable

adjustment,

iii. with supporting analysis.

Entitlement to time and timerelated costs shall be determined as follows:
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Equitable adjustment

(1) Increases or decreases to a firm’s time-related costs shall be allowed only

if such increase or decrease necessarily and exclusively results from

the change or other condition

giving rise to entitlement to an equitable adjustment.
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Equitable adjustment

(2) The Contractor shall not be entitled to an extension of time or recovery of its

own time-related costs

except to the extent that such change or other condition necessarily and

exclusively causes its duration of performance

to extend beyond the completion date specified in the

contract.
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Equitable adjustment

(3) Costs may be characterized as time-related costs only

1. if they are incurred solely to support performance of this contract and

2. the increase or decrease in such costs is solely dependent upon the

duration of a firm’s performance of work.
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Equitable adjustment

(4) Costs may not be characterized as time-related costs if they are included in

the calculation of a firm’s overhead rate.
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Equitable adjustment

(5) Equitable adjustment of time and time-related costs

shall not be allowed unless

1. the analysis supporting the proposal

2. complies with provisions specified elsewhere in this contract

3. regarding the Contractor’s project schedule.
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Equitable adjustment

(h) Markups.

For each firm whose direct costs are separately identified in the proposal,

the Contractor shall propose an overhead rate, profit rate, and where

applicable, a bond rate and insurance rate.

Markups shall be determined and applied as follows:
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Equitable adjustment

(1) Overhead rates shall be negotiated, and may be subject to audit and

adjustment.

(2) Profit rates shall be negotiated, but shall not exceed ten percent, unless

entitlement to a higher rate of profit may be demonstrated.

(3) The Contractor and its subcontractor[s] shall not be allowed overhead or

profit on the overhead or profit received by a subcontractor,

except to the extent that the subcontractor’s costs are properly included in

other direct costs as specified in paragraph (f) of this clause.
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Equitable adjustment

(4) Overhead rates shall be applied to the direct costs of work performed by a

firm, and

shall not be allowed on the direct costs of work performed by a

subcontractor to that firm at any tier

except as set forth below in paragraphs (h)(6) and (h)(7) of this

clause.
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Equitable adjustment

(5) Profit rates shall be applied to the sum of a firm’s direct costs and the

overhead allowed on the direct costs of work performed by that firm.

(6) Overhead and profit shall be allowed on the direct costs of work

performed by a subcontractor within two tiers of a firm

at rates equal to only fifty percent of the overhead and profit rates

negotiated pursuant to paragraphs (h)(1) and (h)(2) of this clause for that

firm,

but not in excess of ten percent when combined.
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Equitable adjustment

(7) Overhead and profit shall not be allowed on the direct costs of a

subcontractor more than two tiers

below the firm claiming overhead and profit for subcontractor direct

costs.
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Equitable adjustment

(8) If changes to a Contractor’s or subcontractor’s bond or insurance

premiums are computed as a percentage of the gross change in contract

value,

markups for bond and insurance shall be applied after all overhead and

profit is applied.

 Bond and insurance rates shall not be applied if the associated costs are

included in the calculation of a firm’s overhead rate.
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Equitable adjustment

(9) No markup shall be applied to a firm’s costs other than those specified

herein.
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Equitable adjustment

(i) At the request of the Contracting Officer, the Contractor shall provide such

other information as may be reasonably necessary to allow evaluation of the

proposal.

 If the proposal includes significant costs incurred by a subcontractor

below the second tier,

the Contracting Officer may require the same detail for those

costs as required for the first two tiers of subcontractors, and

markups shall be applied to these subcontractor costs in

accordance with paragraph (h).
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Equitable adjustment

(j) Proposal Preparation Costs.

 If performed by the firm claiming them, proposal preparations costs

shall be included in the labor hours proposed as direct costs.

 If performed by an outside consultant or law firm, proposal preparation

costs shall be treated as other direct costs to the firm incurring them.

Requests for proposal preparation costs shall include the following:
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Equitable adjustment

(1) A copy of the contract or other documentation identifying the consultant or

firm,

the scope of the services performed,

the manner in which the consultant or firm was to be compensated, and

if compensation was paid on an hourly basis, the fully burdened and

marked-up hourly rates for the services provided.
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Equitable adjustment

(2) If compensation was paid on an hourly basis,

documentation of the quantity of hours worked, including

1. descriptions of the activities for which the hours were billed, and

2. applicable rates.
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Equitable adjustment

(3) Written proof of payment of the costs requested.

 The sufficiency of the proof shall be determined by the Contracting

Officer.
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Equitable adjustment

(k) Proposal preparation costs shall be allowed only if—

(1) The nature and complexity of the change or other condition giving rise to

entitlement to an equitable adjustment warrants estimating, scheduling, or

other effort not reasonably foreseeable at the time of contract award;

(2) Proposed costs are not included in a firm’s time-related costs or

overhead rate; and

(3) Proposed costs were incurred prior to a Contracting Officer’s unilateral

determination of an equitable adjustment under the conditions set forth in

paragraph (o), or were incurred prior to the time the request for equitable

adjustment otherwise became a matter in dispute.

Read it Yourself
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Equitable adjustment

(m) If the Contracting Officer determines that it is in the Government’s

interest that the Contractor proceed with a change before negotiation of an

equitable adjustment is completed,

the Contracting Officer may order the Contractor to proceed on the

basis of a unilateral modification to the contract increasing or

decreasing the contract price by an amount to be determined later.

 Such increase or decrease shall not exceed the increase or

decrease proposed by the Contractor.
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Equitable adjustment

(n) If the parties cannot agree to an equitable adjustment, the Contracting

Officer may determine the equitable adjustment unilaterally.
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Equitable adjustment

(o) The Contractor shall not be entitled to any proposal preparation costs

incurred

subsequent to the date of

1. a unilateral determination or

2. denial of the request

if the Contracting Officer issues a unilateral determination or denial

under any of the following circumstances:
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Equitable adjustment

(1) The Contractor fails to submit a proposal within the time required by this

contract or such time as may reasonably be required by the Contracting Officer.

(2) The Contractor fails to submit additional information requested by the

Contracting Officer within the time reasonably required.

(3) Agreement to an equitable adjustment cannot be reached within 60 days of

a) submission of the Contractor’s proposal or

b) receipt of additional requested information,

despite the Contracting Officer’s diligent efforts to negotiate the

equitable adjustment.



Differing Site Conditions or Changed 
Conditions
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Differing site conditions or changed conditions
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Differing site conditions or changed conditions

 If you encounter

1. differing site conditions (as described in the Differing Site Conditions

clause of Standard Form 23-A) or

2. changed conditions (as described in the Changes and Changed

Conditions clause of Standard Form 19),

you must notify the contracting officer promptly before proceeding

with the work affected by such conditions.
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Differing site conditions or changed conditions

 If the conditions are such as described in either of the applicable clauses and

are such that it takes you longer to perform the affected work than it would

otherwise have taken,

thereby delaying completion of the project in its entirety, your request

for equitable adjustment of time should be supported with factual data

similar to that described above with respect to Changes.



Excusable Delays (Other Than the 
Foregoing)
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Excusable delays (other than the foregoing)

 If your performance of the work is delayed by

any of the causes specified or contemplated in Section 5 (d) of the clause

Termination for Default-Damages for Delay-Time Extensions of Standard

Form 23-A or Section 2(b) of the parallel clause in Standard Form 19,

you may be entitled to extension of the performance period so that

you will be relieved (in whole or in part) from liability for damages and

from the possibility of being terminated for default.
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Excusable delays (other than the foregoing)

 In requesting an extension of time under the provisions of either of these

clauses,

your submittal should (where based on any of the grounds discussed

below) include the following:
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Act of the government in its contractual capacity

 If your performance of the contract has been delayed for an unreasonable

length of time as a result of

1. the Government's act or

2. failure to act in its contractual capacity (as, for example, where the

Government unreasonably delays in making available Government-

furnished equipment to you),

you must notify the contracting officer within 10 days of the

commencement of the time

when lack of equipment began to cause actual delay in

completing the project.
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Act of the government in its contractual capacity

 If you incur unreasonable delay as a result of an order to suspend all or

part of the work pursuant to the Suspension of Work clause in Standard Form

23-A, you must submit notice of delay as required by Clause 5.
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Act of the government in its contractual capacity

 In all cases, although the contract clause provides that it is the contracting

officer's responsibility to

find facts in order to make his determination of the additional

time to which you might be entitled,

much or most of the data he will have to secure is available

only from you.
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Act of the government in its contractual capacity

 Accordingly, you can facilitate and expedite his reaching a sound and

objective decision by promptly

providing him with as much accurate factual data as possible, such as

1. a statement of the portions of work affected,

2. inclusive dates during which each portion was affected,

3. the net loss of time from the point of view of over-all project

completion and

4. any other data which may be in your possession and which

will aid the contracting officer.
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Act of the government in its contractual capacity

 If you

1. fail or

2. refuse

to provide information which the contracting officer needs, he may

be forced to make a determination

1. only after delay

2. while attempting to discover the facts independently and

3. on the basis of incomplete information,

to your disadvantage.
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Strikes and jurisdictional disputes

 If you have been delayed in completing the work because of a strike or

jurisdictional dispute,

your request for an extension of time should include

1. a statement of the circumstances which led to the strike or

jurisdictional dispute,

2. inclusive dates,

3. trades involved,

4. other trades affected,

5. portions of the work affected,

6. the net effect on over-all project completion time, and

7. any other appropriate factual data.
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Unusually severe weather

 Weather which hinders or prevents work is not a basis for a time extension

unless it surpasses in severity the weather reasonably to be expected

in the locality at the particular time of year.
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Unusually severe weather

 If you file timely notice that you were delayed by weather sufficiently

severe as to entitle you to additional time,

you should furnish as promptly as possible thereafter

1. a statement of the portions of the work affected,

2. an explanation as to the reasons work was prevented or hindered

by the weather if not readily apparent,

3. the dates on which such portions of work were affected,

4. the total number of days by which you believe the job in its

entirety was delayed, and

5. any other information which would be of assistance to the

contracting officer such as official weather bureau climatological

data for several prior years.
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Late delivery of materials and/or equipment

 You are expected to have assured yourself, prior to submitting your bid,

of adequate and timely availability of materials and equipment.
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Late delivery of materials and/or equipment

 If, however, deliveries of material and equipment are delayed,

you may be entitled to an extension of time if you are able to clearly

establish

by the submittal of copies of

1. your correspondence and

2. documents

from you and your subcontractors

that deliveries were delayed for unforeseeable causes

beyond

the control and without the fault or negligence of

1. yourself,

2. your lowest tier supplier or

3. your lowest tier subcontractor involved.
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Late delivery of materials and/or equipment

 Such correspondence and documents should include but not be limited

to

1. a statement of the circumstances;

2. copies of correspondence showing that prior to bidding you had had

reasonable assurance of timely supply;

3. copies of orders showing the date placed;

4. copies of

i. invoices,

ii. delivery receipts and

iii. the like showing shipping or delivery dates; and

5. copies of correspondence showing diligent attempts to obtain

materials when needed from other sources.
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General application

 Documentation should demonstrate that any delay was

1. unforeseeable and

2. without

i. the fault or

ii. negligence of

a) you or

b) your lowest tier subcontractor or

c) supplier involved.

 You will be entitled only to the additional number of days the project is

delayed in its entirety.
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General application

 Furthermore, you cannot be granted additional time for a delay which is

1. concurrent with another delay for which you have been previously

granted a time extension or

2. concurrent with delay for which you are responsible and which gives

you no right to a time extension.
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General application

 The Contracting Officer has no authority to

grant relief by extending the time specified for contract completion

unless you are entitled to an extension of time as specifically provided

by an existing provision of the contract.
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