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What is a contract?

O Any discussion of contract interpretation must begin with the question “What is a

contract?”

O The attitude of the judicial system toward contract formation provides the basis for

understanding

how construction contracts are interpreted when a dispute arises.

O According to Sweet (1989, p. 40)

Generally, American law gives autonomy to contracting parties
to choose the substantive content of their contracts. Since most
contracts are economic exchanges, giving parties autonomy al-
lows each to value the other’s performance. To a large degree au-
tonomy assumes and supports a marketplace where participants

are free to pick the parties with whom they deal and the terms
upon which they will deal.
ACEMI\ ﬂ




Descriptors of contracts

0 A CONTRACT IS an agreement, usually between two parties, that is enforceable by law.
O In some instances there may be a third-party agreement in which the benefit of the contract goes to a third

party.
s An example would be an insurance policy, particularly a life insurance policy, in which a third party is

named as the beneficiary.

v" However, most construction agreements are drawn up between two parties for their mutual benefit.

There are several ways in which contracts can be described.




Descriptors of contracts

O A contract is an agreement that can be executed or can be executory.
O A contract is executed when both parties to the agreement have fully performed in accordance with the

contract’s terms.

O A construction contract is fully executed only after
1. the contractor has satisfactorily completed the construction work in accordance with the contract
documents, and
2. the owner has paid the contractor for this work.
*» Normally the phrase “execute a contract” is used to mean that

the contract has been signed, with the parties then being bound by it.

It is another matter to execute the obligations created under the contract.

A




Descriptors of contracts

O A contract is executory when some portion of the agreement remains to be done.

¢ It may be executory on the part of both parties, or it may be executory on the part of only one party.

v A construction contract is still executory if the owner has not paid for the work.
O A contract that is entirely executory on the part of both parties
(neither party has performed the obligations of the contract)
IS easier to cancel than is one in which

one or both of the parties have performed at least a portion of their obligations.




Descriptors of contracts

(d A contract can be bilateral or unilateral.

¢ A bilateral contract consists of an agreement created by mutual promises made by the contracting parties.

v" In this type of contract, each party plays two roles: promisor and promisee.
> In other words, promises are exchanged.

» Most construction contracts are bilateral in that

1. the contractor promises to perform the construction work as specified, and

2. the owner promises to pay a stated amount for this work.




Descriptors of contracts

O A unilateral contract is a one-sided contract in that only one of the contracting parties makes a promise,

while the other party exchanges something other than a promise, most commonly some stated

performance.
¢ The actions of the other party may substitute for a promise.
These contracts are not common in construction, but examples do exist.
A landscaping subcontractor might say to the contractor,
“I’ll sell you 100 landscaping railroad ties for $6 each.”” If the contractor sends the
subcontractor a check for $600 for those ties, a contract was formed unilaterally. Note that

the contractor was in sole control over whether a contract would be formed.

#




Descriptors of contracts

O A contract can be express or implied.

s An express contract is one in which the terms of the agreement, whether verbal or written, are

clear, concise, explicit, and definite.
Most construction contracts are express.

O In fact, virtually all written agreements could be classified as being express.

s Agreements could be classified as being express.

Under some circumstances an express contract may be altered by an implied contract.




Descriptors of contracts

O An implied contract is one in which the terms of the agreement are not clearly stated, but are established

through inference and deduction.

*» The facts and circumstances surrounding a contract must be evaluated before the mutual intent of that

contract can be determined.

v" In other words, the terms of the contract must be implied from the actions of the contracting parties.

Suppose a driver in the downtown area pulls into a pay parking lot, hands the attendant $2, and

parks the car in the lot.

One could reasonably infer that the $2 was paid in exchange for the privilege of parking in the
lot.

Since no words were spoken, this would constitute an implied contract.




Descriptors of contracts — Example

O This occurred in John Eaton v. Engelke Manufacturing, Inc. (681 P.2d 1312).

O Engelke asked Eaton to design an electronic video game.

O Eaton estimated the cost of the effort to be $1,500 and estimated that the work could be completed in three
months. Engelke requested that Eaton begin the work.

O After Eaton had begun to work on the video game, Engelke asked that several changes be made.

O Eaton and Engelke had several conversations regarding the impact of those changes on the original contracted
amount and on the time for completing the effort.

O After 11 months, the project was 90 percent finished and Eaton was fired without being paid.




Descriptors of contracts — Example

O Eaton then filed suit to obtain $7,800, his estimate of the value of his efforts.

O Engelke stated that the express oral agreement was for Eaton to be paid when the design was completed, a
condition that was never satisfied.

O Furthermore, Engelke contended that nothing of value was ever received because the design was never

completed.
O The court decision was that Engelke had to pay Eaton on the grounds of a quasi-contract to prevent the unjust
enrichment of Engelke.
O The original terms of the oral contract were not crucial to the decision, since Engelke had ordered significant
changes to be made.

O In effect, a new implied contract was formed which nullified the original oral or express agreement.

—ﬂ




Descriptors of contracts

J Sometimes a contract is made between one party and a number of individuals.
O These individuals can be contracting in a joint, several, or joint and several manner.

O These distinctions are important, as they establish the degree of liability assumed by each party.




Descriptors of contracts

O A joint arrangement is one in which the individuals are “joined,” in a legal and liability sense, as one party in
the action.
¢ They are united and undivided and will be treated as such.
¢ If one of these individuals is released from an obligation, this has the effect of releasing all the other

persons as well.




Descriptors of contracts - Example

O Suppose several landowners decide to sell their property.

O Their properties are all adjacent, so that when they are combined, a large, attractive piece is created. Suppose they
enlist the services of an individual to locate a buyer for their combined properties.

O The intent was to pay a percentage fee to the agent for locating such a buyer.

O If an altercation later developed concerning the payment of the agent for these services, the individuals would be
sued jointly, as all mutually benefited from the agent’s efforts.

O If one individual satisfied the debt, that individual could then sue the other landowners for the prorated amount

due.




Formation of a contract

1 The essential elements of the formation of a valid and enforceable contract can be summarized under the

following headings (Beatson et al. 2010):

1. There must be an offer and an acceptance which is in effect the agreement.

2. There must be an intention to create legal relations.

3. There must be consideration.

4. There must be validity of contract.




Offer and acceptance

O Although it is not essential to do so,

It is conventional to analyze an agreement in terms of offer and acceptance.

The person making the offer is called the offeror and

the person to whom it is made is called the offeree.




Offer and acceptance

O These principles are used not only to
1. Decide when and whether a contract has come into existence, but also

2. What terms have survived and emerged as part of the contract.




Offer and acceptance

O The general rules relating to offer and acceptance are:

1. Astanding offer can be revoked at any time only by making the offer and only before acceptance by

another.

2. The effect of an offer is that it confers on the offeree the power to accept it and, thereby, to create a

binding contract.
3. An acceptance outside the time for valid acceptance will be too late.
 If no time is specified, the acceptance must be made within a reasonable time.
4. The ordinary rule at common law is that an offer is accepted

when the offeror receives notice of the acceptance.




Offer and acceptance

O It is also determined that introducing a new term, or deleting a term, is a counter-offer.

O The effect of the counter-offer in law is to Kill the original offer so that it cannot then be accepted

unless it is revived.
O But a mere request for further information is not a counter-offer.
O This principle enables the outcome of a sequence of exchanges to be analyzed,

both to determine when and whether a contract has come into existence and

what the outcome is.




Offer and acceptance

O The main principles of an offer are:
% Itis a proposal by one party to enter into a legally binding contract with another.
% It may be oral, in writing or implied by conduct.
% It must be promissory in nature.
% It must be sufficiently complete (that is, it must contain essential terms).

% It must be intended to result in a contract if accepted.




Considerations

O Contracts are economic exchanges; therefore, something of value must be exchanged.

O Valid contracts require considerations or an exchange of something of value;

this rule is sometimes called the preexisting duty rule.

“ Courts typically validate a transaction where an exchange took place,

even if the exchange is unequal, because one party is providing something of little value.




Considerations

O Referring to changes, Sweet (1989, p. 431) states, made.
s Implicit in the rule is an assumption that an increased price for the same amount of work is likely to be the

result of expressed or implied coercion on the part of the contractor, as if the contractor is saying,

“Pay me more money or | will quit and you will have to whistle for the damages.”
However, suppose the parties have arrived at a modification of this type voluntarily.

¢ There is no reason for not giving effect to their agreement . . .

v In the construction contract, minor changes in the contractor’s obligation have been held

sufficient to avoid the rule
even where the increase in price was not commensurate with the change in obligation on

the part of the contractor.
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Estoppel

( Estoppel is a principle by which a contract becomes binding in spite of the fact that no formal agreement was

made between the parties concerned.

O Estoppel is essentially the result of a court action asserting that an agreement or contract exists, based largely

on the behavior or actions of the parties involved.
¢ This matter arises when there is an implied agreement.
O In other words, a contract may be created by what a party does or says, without a written document, and that

party is then “estopped’ from denying that a contract exists.




Estoppel — Example

O For example, if party A leads party B to believe that an agreement exists, party A cannot later claim that one of
the basic ingredients of the contract is lacking.

O The courts will rule that party B relied on the actions of party A, causing party B to assume that a contract
existed.

O Party A cannot claim that a contract does not exist after party B has suffered a detriment as a result of this

reliance.




Estoppel

O Promissory estoppel is frequently encountered in the construction industry. Loranger Construction Corporation
v. E. F. Hauserman Company (384 N.E.2d 176) is a typical example. In this case Loranger, a general contractor,
submitted a bid for the construction of a building for the Cape Cod Community College. The bid, which was
submitted on May 20, 1968, included a price of $15,900 for furnishing and installing metal partitions. This price
had been provided by E. F. Hauserman, the low bidder for that work item. The price of $15,900 had been
provided to Loranger by means of a telephone call from Hauserman. Hauserman’s bid had actually been prepared

about two weeks before the bid opening date, but to avoid the chance of bid shopping, the bid was not submitted

tg Loranger until just before the bid opening.
) O Loranger was declared the low bidder and was awarded the construction contract.
ACE
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Estoppel

O Loranger then sent a subcontract agreement to Hauserman for a signature, and Hauserman refused to sign. By this
time Hauserman had determined that the work could not be performed for the price originally quoted, and refused
to enter into an agreement with Loranger. Loranger then subcontracted the metal partition work to another firm
for $23,000 and filed suit against Hauserman for the difference, $7,100. The Massachusetts Supreme Court
decision rendered on October 4, 1978, stated that the estimate by Hauserman constituted an offer and was not an
invitation to further negotiations, as contended by Hauserman. In addition, Loranger successfully argued the case

on the basis of promissory estoppel. Either condition was sufficient for Loranger to win the suit.




Estoppel

O There are limits to the extent to which the courts will interpret the application of promissory estoppel.
¢ In Lahr Construction Corp. (as LeCesse Construction Co.) v. J. Kozel & Son, Inc. (640 N.Y.S. 2d 957), this is
clearly demonstrated. LeCesse had requested and received bids from several subcontractors. LeCesse
contacted one of the subcontractors, Kozel, and notified them that they wanted to have a meeting to discuss
a possible ““deal.” The terms that LeCesse proposed to Kozel were different from those in their bid proposal.
Kozel refused to enter into a subcontract agreement with the new terms. LeCesse filed suit against Kozel for
breach of contract under the principle of promissory estoppel. When the terms of the agreement were

altered, the court concluded LeCesse was essentially making a counteroffer. LeCesse had essentially rejected

Kozel’s bid. When LeCesse delayed acceptance of Kozel’s offer in hopes of getting a better deal, it could no

Aonger make a claim of reliance on the original offer
ACEMI —




Privity

O The general concept of a contract involves obligations voluntarily undertaken towards specific parties.

O This concept was developed restrictively into the doctrine of privity of contract,

whereby a party that is not part of a contract can
1. neither sue on,
2. nor rely on a defense

based on, that contract unless it effects public liability.




Privity

O In other terms, the doctrine of privity means that a contract cannot, as a general rule,

confer rights or impose obligations arising under it on any party other than those that are the parties to it.
Q As to the principles of privity, in common law there is the principle that consideration must move from the
promisee and that only a promisee may enforce the promise,

meaning that if the third party is not a promisee he is not privy to the contract




Major phases of contracting

1

2

3

CONTRACT PLANNING

CONTRACT FORMATION

CONTRACT ADMINISTRATION

|

Organizational and
Contract Strategy

Developing Contract
Documents

Maobilization and
Commencement

Pricing Alternatives

Bidder Qualification and
Selection

Progress Estimates and
Payments

Issuing Requests for
Proposals

Change Orders

Backcharges

Contract Packaging and
Scheduling

Managing the Bid Cycle

Short-Form Contracts

Bid Receipt and
Evaluation

Claims

Contract Award

Contract Closeout

CONTRACT MONITORING

Contract Reporting

Contract Auditing

#




Operational interpretation rules

&1l Other Commercial Terms and Conditions

Scope of Pricing amd Schaedule
Work Terms of
Payment

Three Foundation Stones of a Contract




Typical bidding and contract documents

Bid documents

Proposed contract documents

A
Imvitation
to bid

—

by

r
Agreament
— General
== conditions
————— ey Special
- conditions Techical
—— specifi - =7
' o cations Drawings
— [ |— - ==
— — | /X =
e p— e W SRR
e ——— &=
e =
N — -
_|, T ;
1)

Raguast faor proposal {RFP)
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Hierarchy of documents

/\

CORPORATE MANUAL LEVEL 1
What will be done?

/ \
/ \

CORPORATE PROCEDURES

Core Business Support and S 2
Improvement Processes
QC PROCEDURES, PROJECT PROCEDURES,
CONTRACTS SPECIFICATIONS LEVEL3
How to do it documents
FORMS, CHECKLISTS, REPORTS, MOMs etc. LEVEL 4

Records of what has already taken place \
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Design only services

O One obvious category of services is design only, which pertain to owner-A/E contracts.

O The use of the modifier "only" distinguishes this category of contract service from another called design-

construct (design-build).

O The creation of drawings and specifications is a necessary part of the design process.

O Thus, design only is normally understood to include the preparation of a complete set of drawings and

specifications used to secure bids and to construct the project.




Design only services

O Design only contracts may also include assisting the owner in
1. obtaining and evaluating bids for the purpose of awarding a construction contract,
2. providing general inspection services during construction, and
3. providing monthly certified estimates of construction work satisfactorily performed.

«» These estimates are the basis of monthly progress payments and final payment to the construction

contractor.

O Such contracts seldom require continuous on-site presence of the designer during construction or exhaustive site

Inspections to ensure compliance with the drawings and specifications.

* Only such inspection services necessary to reasonably assure general compliance are normally required

’ under a design only contract.




Construct only services

O The second obvious kind of contractual service is construct only, pertaining to owner-contractor contracts.
¢ This is the typical service provided by construction contractors.
O It includes assuming full contractual responsibility to perform the work according to the requirements of the

drawings and specifications.

O Again, the modifier ""only"" is used to distinguish pure construction contracts from design-construct contracts.




Design-Construct only services

O A hybrid form of contract has become prominent, where the contractual services of design only and construct
only contracts are incorporated into design-construct contracts, sometimes called design-build contracts.

O Therefore, the owner enjoys the advantage of dealing throughout with only one party, which has complete
responsibility.
*» A number of companies furnish complete design-construct services using their own forces.

* Other companies market design-construct services as joint ventures or by using a subcontract to provide

part of the required services.
v An A/E may form a joint venture with a construction contractor or enter into a subcontract for the
construction portion of the overall project with a construction contractor.

’ v" More commonly, reciprocal arrangements are made with the construction contractor in the lead role.




Design-Construct only services — Example

O Design-construct contracts can be very large and complex. One such contract in the heavy engineering field was
the North Fork Hydroelectric Project on the Stanislaus River in central California completed for the Calavaras
County Irrigation District in the late 1980s.

O This $450-million project consisting of a complex of dams, tunnels, and powerhouses was built by a joint venture
of two large construction contractors who entered into a subcontract with a leading A/E to provide the extensive
design engineering services required.

O An even larger ($1.2 billion) design-construct contract was undertaken to design and build a rapid transit system
for the City of Honolulu.

O The contract consisted of three phases for preliminary design, final design and construction, and an initial

’ period of system operation. The contracting parties were the City and County of Honolulu and a joint

ACE

/‘venture of four large engineering and construction companies.
MI
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Turnkey and Fast-Track Design-Construct Services

O The two buzz words often used in connection with design-build contracts are turnkey and fast-track.




Turnkey and Fast-Track Design-Construct Services

O Turnkey refers to a type of design-construct contract where the contractor performs virtually every task required
to produce a finished, functioning facility.

«»* This includes, in addition to the normal design-construct duties,

procuring all permits and licenses and procuring and delivering all permanent machinery or

equipment that may be involved.




Turnkey and Fast-Track Design-Construct Services

O It would not be unusual for an owner who had contracted on a design-construct basis for a complete hydroelectric
power station to furnish the turbines, generators, transformers, and switchgear, requiring the contractor to design

and construct the balance of the facility (including furnishing all other necessary equipment and materials) around

this owner-procured permanent equipment.

¢+ Such a contract would be a design-construct contract, but it would not be a turnkey contract.

v If the contractor also furnished the equipment items just listed, the design-construct contract would

also be a turnkey contract.

All turnkey contracts are necessarily design-construct, but many design-construct contracts are

not turnkey.

—ﬂ




Turnkey and Fast-Track Design-Construct Services

O A fast-track project is one in which the construction phase is started at a point when only limited design work

has been completed.
s For example, site grading and structure excavation begins when foundation design work is complete, but
design work for all subsequent elements of the project is in progress but incomplete.

O Since "time is money," fast-track project delivery offers considerable potential savings to an owner.




Construction management Services

O The final type of contract service involved in construction-related contracts is construction management,

pertaining to owner-construction manager contracts.

O Adistinction should be made between this use of the term construction management as
1. an administrative service performed for an owner and
2. the meaning of that term as it relates to the direct management of construction operations by a
construction contractor's organization.

O Although many of the same professional qualifications are required, the two activities are distinctly different.




Types of contract

; ) Lump sum
Fized price s — ;
Linit prices

Lump sum with escalation

Fixed price incentive (also called guaranteed maximum)
Fixed price prospective price redetermination®

Fixed price retroactive price redetermination®

Cost reimbursable no fee®

Cost sharing®

Cost reimbursable =sfe—
Cost plus incentive fee
Cost plus awarded fee®

Cost plus fixed fee

Time and materials

Cost plus percentage of cosis

FIGURE 5. Typical contract pricing alternatives. (Pricing methods marked * are
seldom encountered in conjunction with the construction of major commercial or

/ industrial projects.)
ACEMI l ﬂ



Target estimate contract

O This is another form of contract which specifies a penalty or reward to a contractor,

depending on whether the actual cost is greater than or less than the contractor’s estimated direct job
cost.

O Usually, the percentages of savings or overrun to be shared by the employer and the contractor are

predetermined and the project duration is specified in the contract.

O Bonuses or penalties may be stipulated for different project completion dates.




Procedure for interim e
payment to the |

Cost consultant reviews contractor’s

contractor et sdcommrcn (] L,

Return to contractor Forward to PMJ Engineer
for resubmission for endorsement

’—1

PM/Engineer reviews

submission
Approves
Yas
Mo
| | Returnto contractor Forward to employer
for resubmission for payment approval
Review by employer's
project sponsor /

Director for compliance

Release for
payment

/ Payment received by
contractor within
contractual time limits
ACEMI \ ﬂ




Timeline for processing interim payment certificates

7 days depending an Depending an dient’s terms
conditions of contract of trade - 30-80 days
Contractor's work Certificate issued by Certificate approved Contrackor’s invoice
valued at end of month Contract Administratar by Cient and paid by client
Contractor instructed
to invoice




Standard Forms of Contract

O Standard forms of contract account for the bulk of contracts made in business agreements and construction
contracts.
O The standard clauses in these contracts have been settled over the years through negotiation by clients,
engineers and lawyers and
have been widely adopted because experience has shown that they facilitate the commercial and

contractual conduct between the parties.




Standard Forms of Contract

O The most cited reasons for using standard forms, and the reasons for their longstanding popularity, include:
1. Reduced drafting time.
2. Provision of a checklist of items to be agreed between the parties.
3. Provision of a negotiation benchmark.
4. Benefit from case law on the interpretation of terms and/or the impact of legislative change.
5

. The benefit of familiarity.




Guidance for Using Suitable Forms of Contract

O While these forms offer many advantages, the key is to use them correctly.

O The forms can also vary in complexity, with many publishers providing forms for small projects, projects of

limited scope and even forms with specific environmental or sustainability goals.

(1 Publishers also draft forms in a series that are meant to work together.

O Mixing and matching incompatible forms, failing to review the incorporated additional documents, or simply

using the wrong form for the parties or project involved can be problematic.




Guidance for Using Suitable Forms of Contract

 The main factors that are considered for the selection of the form of contract are:
¢ Speed in terms of design and construction.
¢ Cost certainty.
¢ Dealing with complexity.
¢ Client’s involvement.
¢+ Capacity for variations.
¢ Clarity of remedies.

¢ Separation of design and management.




Guidance for Using Suitable Forms of Contract

O It is often the case that the only additions and changes needed are the formation of the ‘Contract Particulars’,
also called “Particular Conditions’ and ‘Contract Data’,
I.e. the portion of the standard form allocated to details such as party names, completion dates, liquidated

damages rates, insurance details and special clauses related to specific criteria of the works.




Guidance for Using Suitable
Forms of Contract

ACEMI

ltem Sub-Clause Data
Documents forming the contract listed | 1.1.1 * Form of agreement
in order of priority * Appendix to the agreement
(Appendiv 1)
* Particular conditions attached as
Appendix 2 to the agreement
* General conditions attached as
Appendix 3 1o the agreement
* Specifications attached as Appendix
4 1o the agreement
* Drawings attached as Appendix 5 to
the agreement
* Bills of quantities anached as
Appendix 67
Commencement date 1.1.7 14 days from signing the agreement®
Time for completion .19 12 months from the commencement
date
Law of the contract 1.4 The laws of the country
Language 1.5 English
Authorized person (the employer’s 3l
representative
Name and address of employer's 32
representative (the project
manager/consultant)
Name and address of the contractor’s 42
representative
Performance security 44 5% of the contract sum® stated in the
agreement
Requirements for the contractor’s 5.1 N/A
design
Programme: time for submission and 72 Within 7 days of the commencement
form of programme date and using the Gantt chart
Amount payable due to failure to 74 USD xx per day, but not to exceed

complete the works within the time for
completion

Period of notifying defects

Payment terms

Retention

107 of the contract price

. 9land 11.5 . 365 days calculated from the date

stated in the notice under sub-clause
32

11.2 and 11.3 | Monthly progress invoices based on a

11.3

percentage of completion as per the
approved inspection requests

5-10% of each interim payment
certificate

(continued)




Guidance for Using Suitable Forms of Contract

ltem Sub-Clause Drata

Advance payment amount 113 (%% )% of the contract sum stated in the
agreement against the bank guarantee

Currency of payment 1.7 UsD

Insurances: 14.1 Amiounr cover:

Contractors” all risk (CAR) insurance The sum stated in the agreement

Third-party imjury to persons and To be agreed

damage to property As per country law

Workmen's compensation

This table is generic and is included here only to show an example of how contract data is used
“The appendices in this table to be used as an example only. The numbering and their nominations
can change according to the contract manager in charge of drafting the contract

¥The dates and number of days are only indicative and can be changed as per agreement of the
parties

“Performance security is typically 3% of the contract amount




Guidance for Using Suitable Forms of Contract

O Some common mistakes in using standard forms of contracts include:

1. General contractors failing to use subcontractor agreements that are compatible with the language of the

standard forms and that pass through the required obligations, such as insurance limits, adding additional
liability and requiring consolidated arbitration or using no written subcontractor agreements at all. This puts the
general contractor in breach of the client agreement before construction even starts.

2. Making major modifications to a standard form, such as the AIA A101 and the A201 without making any
needed revisions to the incorporated documents.

3. Simply using the wrong form, such as hiring a structural engineer using an architect’s contract form without
changing the standard scope of work,

thus making the engineer, at least technically, responsible for the architect’s management of construction.

—ﬂ




Key Tips on Amending a Standard Form: Special Conditions

0 Amending standard forms of contract is done by creating Special Conditions, also called Particular Conditions,

which form a set of conditions that supplement or add to the standard forms of contract as published—

called General Conditions.

O Special conditions supersede the general conditions and are considered more important in terms of reliance

upon them in case of a conflict between the conditions as set in the Special Conditions and General Conditions.




Key Tips on Amending a Standard Form: Special Conditions

L When amending standard forms:
s Only make amendments that are strictly necessary to comply with the parties’ requirements.
% If the guidance notes to the standard form recommend a particular way of making amendments, follow the
recommended practice wherever commercially possible.
¢ If the client is making amendments, remember these may have the effect of increasing the contract price.
** Note that amendments to one clause may have a consequential effect on other clauses including the clause
numbering.
% Note also that amendments to the conditions of contract may necessitate amendments to ancillary

documents such as agreements for lease, financing documents, bonds and guarantees.

’ Always attach to the contract copies of the agreed forms of ancillary documents.




Key Tips on Amending a Standard Form: Special Conditions

O When amending standard forms:
* If amending a subcontract, remember to delete inappropriate main contract terms which may otherwise
be incorporated by reference.
s Make sure the subcontract contains appropriate limitations of liability, normally by reference to the
subcontract price.
% Take legal advice on complex amendments or when you are unsure of the effect of an amendment.
% Make sure that the appendices or contract and other essential contract documents are properly completed;
otherwise, the contract may be unworkable or ineffective.
% If a contract has to be varied after it has been signed, make sure the variation is made by authorized
representatives of the parties in accordance with the requirements, if any, specified in the contract.
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Contract intent

[ In some instances, courts will consider
1. the actual wording embodied in a contract and also
2. the intent of the contract.
O The intent of the contract is often a vague concept, but in general it is the presumption of what one party
wanted to have done when entering the contract.
Q It is often difficult to comply with the intent of the contract if that intent is not clearly embodied in the plans

and specifications.

O Courts would prefer to have clear language in contracts so that the issue of intent need not be addressed as a

separate matter.




Contract intent — Example

O The case of Knier v. Azores Construction Co. and Everett S. M. Brunzell Corp. (368 P.2d 673) examined the issue
of intent on a project involving moving and remodeling a motel.

O A subcontract was awarded to Knier to paint the motel. The scope of the contract stated, “It is the general intent
of these specifications that the work involved entails the moving of the existing motel units to the designated site.
These buildings to be assembled and/or re-erected in the manner to present a final completed, habitable, operating
facility in its entirety.

O All repairs . . . to be completed in a workmanlike, acceptable manner presenting in effect a newly built structure
similar to its appearance while it was being operated as The Stage Coach Motel on Highway 40.” The painting
specifications stated, “Doors and windows to be trimmed in white.

O All interiors to have touchup work where patching or other damage occurs.” Knier fully painted the exterior

/‘ of the motel units as stipulated in the specifications, but only did touchup painting on the interior walls.

MI
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Contract intent

O Azores and Brunzell felt that the interior should be fully painted in order to restore the motel to the quality that
existed when it was “The Stage Coach Motel.” When final payment was denied due to this disagreement, Knier
filed suit. The court reviewed the intent provision and the painting specification describing the touchup painting.

O Azores and Brunzell claimed that the motel did not have the appearance of the motel when it was The Stage
Coach Motel.

O Knier defended his position by stating that he had followed the painting specification, and argued that touching
up is quite different from repainting. The Supreme Court of the State of Nevada agreed with Knier.

O The intent provision was general and did not specifically mention the painting requirements, but the painting

/ specifications were quite specific. Since Knier had followed the painting specification, he had complied with
ACEMI
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General scope of the contract

O The general scope of the contract means
the size, type of construction work, and the intended purpose of the work to be contracted for, as

contemplated by the government and the contractor when the contract was signed.
O Changes outside this intended general scope are not permitted.
¢ For instance, adding the construction of a boiler house for a steam heating system to a contract for the
grading and paving of a parking lot would be a change beyond the scope of the contract, whereas simply
changing the configuration of the parking lot on the same site would not be.
* Adding quantities of paving would not normally be a change beyond the scope of the contract, nor would

changing design details for the paving.
’ s However, if such changes were made in quantities that doubled or tripled the contract price, the general
ACE

/‘ scope of the contract would probably be judged to have been exceeded.
MI d




Contract scope

ACEMI

A/E Services for Owner-A/E
Contracts

I Predesign Phase
]

1

CM Services for Owner-CM
Contracts

[ Predesign Phase ]

Perform Preliminary
Studies and Prepare
Caonceptual Design

Prepare Conceptual
Cost Estimates and
Schedule

Constructability
Review

|

Prapare Conceptual
Cost Estimates and
Schedule

Design Phase

| |

Design Phase I

1

[

l

Prepare Architectural, Prepare Plans and
Engineering Design Specifications

Constructability
Review

Refine Cost
Estimate

Prepare Project
Schedule

of Canstruction Contract

Assist in Evaluation Bidafﬂwarci

Construction Phase

—

Develop Bidder Interest

ag . |

Assist in Taking Bu:ls
Evaluation, and Award

of Construction Contract
e~ a—

Caonstruction Phase

Conduct Periodic Prepare Estimate for
Site Inspections Pay to Contractor

Assist Owner
Evaluate Contract
Change Orders

Monitar
Schedule

Manlmr
Costs

Eunllnual On-site Esln'nate far Pay
Inspection to Contractor

Provide General
Conditions Items

Evaluate Contract
Change Orders




Changes clauses

Q Itis common for changes clauses to include the following elements:
¢ The owner has the right to make changes within the general scope of the contract.
¢ The contractor is obligated to perform the work necessitated by the change.
¢+ The change must be in written form and must be signed.
% An adjustment to the contract price and/or contract duration will be assessed by some means, or can be

predetermined.




Changes clauses

ACEMI

T'ype of Changes

N -

Beyond Scope Within Scope

Cardinal

Bilateral Unilateral

Minor Changes

Change Orders Construetive

Oral Changes
Extra Work

tlllt‘:'i"l‘l.‘f-'ﬂll"l'l

Defective Specs.

Differing Site

Misrepresenations g
Conditions




Changes clauses FIELD CHANGE

ACEMI \

Field Change No. &

Project: Date issued: Pas. 75, 2077
Clay County Civic Center
3499 Stonewall Jackson Way
Augusta, GA

Contractor:

Edward J. Billings, President
RST Constructors
Charleston, SC

Description of the Change:

The deaiguen and couteactan wetually agreed that the afair wading detadl abactd be changed
aa woted aw the attacked drawing.

Section of Specifications or Drawings Affected:
Devcsion 6
Rationale or Reason for the Change:
Gneaten aafely ér gravided with this madifieation and ease of conatrection i alss jaciditated.

It is mutually agreed that this change will not result in a change in contract
price or project duration.

APPROVED: ACCEPTED:

By: dam B. Desiguen By: Gearge D. Buclder
(Owner/Owner's Representative) Contractor (Authorized Signature)

Date: _ Now. 17, 2011 Date: __ Nowv. 17, 2011

Q




Changes clauses

ACEMI \

CHANGE ORDER

Project: Date issued: _Nov. 15, 20_11
Clay County Civic Center
3499 Stonewall Jackson Way

Augusta, GA

Contractor:
Edward J. Billings, President
BST Constructors
Charleston, SC

Original Contract Amount .. .. $970,460
Mumber of Previous Change Drders # 1 to_ 4

Cumulative Value of Previous Change Orders .................... § 13.330
Adjusted Contract Price Prior to this Change Order ......... § 983,790
Mumber of this Change Order: #__ 5

Net Increase (decrease) of this Change Order: ...................... $5.150

Adjusted Value of the Contract after this Change Order..... 988,940

Original Contract Duration ...
Net Change in Contract Duration

360 calendar days

for Previous Change Orders... ciennenenennn 14 days
Adjusted Contract Duration Pru:::r to ThIS Change Drder 374 calendar days
Met Increase (decrease) of this Change Order:.. SRR ¢ | days
Adjusted Duration of the Contract after this Change Order.... _ 374 days
APPROVED: ACCEPTED:
By: Fabin D. Owser By: GFeange D. Budlden

Owner (Authorized Signature) Contractor (Authorized Signature)
Date: Nov. 22, 2011 Date: Nov. 17, 2011




Changes clauses

Article 22 — Changes

22.1 Owner has the right to make changes in the Work, including alterations,
reductions, or additions. Upon receipt by Contractor of Owner's written
nofification of a change, Contractor shall: (1) provide a written estimate for
the increase or decrease in cost due to the change, and; (2) nofify Owner in
writing of any estimated change in the existing completion date.

22.2  If Owner instructs in writing, Contractor shall suspend work on that portion of
the Work affected by a change, pending Owner's decision fo proceed with the change.

22.3 If Owner elects to make the change, Owner shall issue a change order for
the change, and Contractor shall not commence work on any change unil the
written change order has been issued.




Changes clauses

The following is an example of an unfair change clause, fully in favor
of the owner, and one that would need some major editorial surgery
to make it more fair to the contractor.

Article 22 - Changes

221 Owner shall have the right, without notice to or the consent of the
surety or sureties on Contractor's bond or bonds to order changes in the
Work, or to order the omission of any of the Work, or to order extra work or
material within the general scope of the Work.

22.2 Contractor shall proceed with the Work in accordance with all orders
given by Owner. Should any such order materially increase or decrease the cost
of the Work, an equitable adjustment of the contract price shall be made.

22.3 The party desiring such an adjustment shall submit to the other party,
within fifteen (15) days after receipt of the relevant order, a written claim setting
forth the amount of the desired adjustment and the other party hereto shall
either approve or disapprove the proposed adjustment in writing within ten (10)
days after receipt of the claim therefore.

22.4 It any adjustment so proposed is not approved within the time above
specified, and if the matter is not settled by mutual agreement after written notice
or disapproval has been given or after expiration of the time allowed for approval,
then the amount of increase or decrease in the Contract Price, if any, shall be
determined in the Dispute clause in this Contract.




Changes clauses

Article 22 - Changes

22.1 Owner may order extra work or changes to the Work by altering,
adding to, or deducting from the Work. Any extra work or changes ordered
by Owner shall be executed by Subcontractor in accordance with all the
terms and conditions of this Contract.

222 Any claim by Contractor for an adjustment in the Contract Price or the
Contract Completion Schedule under this Article must be submitted to Owner in
writing within seven (7) calendar days from the date any extra work or a change
is ordered.

223 Inthe event Owner and Contractor fail to agree upon the extent or amount
of an adjustment to the Contract Price or Contract Completion Schedule,
Contractor shall nevertheless proceed with the completion of the extra work or
change.

22.4 |f Contractor does not notify Owner of any increase in Contractor's cost or
time within the seven (7) calendar days, it shall be presumed by Owner that
there is no increase in the Contract Price or the Contract Completion Schedule
and Contractor shall forfeit its rights fo any increases.

225 Owner shall have the authority to order minor changes in the Work that do
not involve extra costs, but otherwise, no extra work or changes shall be done
without a written order from Owner, except in an emergency endangering life or

property.

226 For all extra work or changes, the amount of the Contract Price shall be
adjusted as may be agreed upon between the parties.
ACEMI\ d




C han ges C I ausSes Let’s take example Article 4 and make some revisions to it that would

make it more fair for a contractor.

Article 22 — Changes (New wording is in bold) (Continued)

22.1 Owner may order extra work or changes to the Work by altering,
adding to, or deducting from the Work. Any extra work or changes ordered
by Owner shall be executed by Subcontractor in accordance with all the
terms and conditions of this Contract.

22.2 Any claim by Contractor for an adjustment in the Contract Price or the
Contract Completion Schedule under this Article must be submitted to Owner in
writing within fourteen (14) calendar days from the date any extra work or a
change is ordered.

22.3 Owner and Contractor shall agree in writing upon the extent or amount
of an adjustment to the Contract Price or Contract Completion Schedule prior to
the work being performed by Contractor.

22.4 |f Contractor does not notify Owner of any increase in Contractor’s cost or
time within the fourteen (14) calendar days it shall be presumed by Owner that
there is no increase in the Contract Price or the Contract Completion Schedule
and Contractor shall forfeit its rights to any increases.

22,5 No extra work or changes shall be done without a written order from
Owner, except in an emergency endangering life or property.

226 For all extra work or changes, the amount of the Contract Price and
Contract Completion Schedule shall be adjusted as agreed upon between the
parties in accordance with the provisions of Article 22.3.
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O ral Chan ges _ Yes ‘ Are There Statutory

Reqguirements?
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I
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Apply?

Yes
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Mo for Did the Owner or His
Both | Agent Have Knowledge?

Yes for either
: -
~MNofor |  Did the Owner or His Yes for
Both | Agent Promise to Pay? | Owner

Yes for the agent
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Did the Agent Have ves
the Authority 7

¢ No
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Agents

0 AGENCY AGREEMENTS ARE similar to contracts in that they must contain the same basic elements.

 An agency serves a major function in that it is a means by which a person or persons can let someone else do

something for them.

 An agency agreement consists of a principal and an agent.

O In an agency, one party (the principal) authorizes another party (the agent) to represent the principal in certain
specified business dealings with third parties

O As such, the agent must be a trusted individual; that is, there is a fiduciary relationship between the principal

and the agent.




Agents

for agent to acton | by actions of the agent when

Step 1. Agreement Assumes liabilities imposed
.4 Principal
behalf of the .- agent has acted within the

principal. .- ’ Step 3: t scope of the agency
o Resultant agreement.

‘, - agreement, negotiated
by the agent,
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Agent acts the principal and
*+  the third parties.

as proxy for . p |

the principal. ..
Step 2. Agent " | Third parlie.s‘ Megotiates with the
negotiates with agent as if negotiating

third parties on directly with the
behalf of the principal.
principal.

FIGURE

General relanonsmp or the agent, the principal, and third parties.




Agents — Example

O A construction worker can be regularly employed to perform carpentry functions for his or her employer.
O This employee can also be granted the authority or power to purchase on the employer’s account any tools or

materials needed in the performance of the work.




The principal

O The principal is liable for all contracts made by the agent while the agent is acting within the scope of the stated

and granted authority.

Q In a like manner, the third party who is signatory to an agreement made with an agent is held liable to the

principal for the contract.
O Itis imperative that the agent act within the stated scope of authority.
¢ If an act of the agent is unauthorized, the principal will not be bound by it.

s However, if an act was unauthorized, it can become binding if the principal ratifies it.




The principal

O The principal obviously should be very careful in selecting an agent.
O The principal is liable for acts of negligence committed by the agent if the agent operates within the scope of
authority and in furtherance of the principal’s business.

O This is true even if the agent acts in an irregular manner, or contrary to the explicit instructions of the principal.




The principal

O The responsibilities of the principal to the agent should be clearly defined by the terms in the agency agreement.

O This agreement should include provisions concerning the reimbursement of the agent for services rendered,

usually on a commission basis.
O Compensation is generally dependent on the success of the efforts of the agent.

¢ Greater success Yyields greater compensation; total failure generally means no compensation.




The principal

O The principal is liable for the criminal acts of the agent if assent is given prior to their occurrence, or if they
are part of the agency arrangement.

«»» Criminal acts, however, cannot be ratified.




Contract responsibilities

Crhwner’s representatives Contractor

Commercial compliance

SuUpervision
Contract Performance
Administration monitoring [~
Performance
Technical
compliance




Assignment of contracts

O Assignment refers to transfer.

O In contracts, assignment occurs when one party to an agreement transfers the rights or obligations of the

agreement to another party
who was not originally involved in the agreement, but became involved only after the assignment was
made.
O Normally it is possible to transfer such rights or obligations to another party.

¢ However, this may be expressly prohibited by the terms of the agreement.




Assignment of contracts

O Such assignments cannot be made when the performance of personal services or the personal skills of one of

the parties are part of the consideration.
Q In the construction industry, this might include the specialized services of an engineering, architectural, or

construction firm.




Assignment of contracts

 Most construction contracts, unless expressly prohibited, are assignable.

O A contractual right can be considered that of receiving payment in exchange for the performance of a specific

duty outlined in the contract.

O Assignment is simply a transfer of that right from the party possessing it to a third party.




Assignment of contracts

O A general rule of assignment is that the second party to the contract cannot be placed in a worse position than

would have been the case if the assignment had not been made.

O Once a legitimate assignment has been made, both of the original contracting parties are bound by the

assignment.




Assignment of contracts — Example

O As loan security, or to satisfy a creditor, a contractor may make an assignment of the funds that will become due
when portions of the construction work are completed.
O When this occurs, the contractor still performs the work as stipulated in the contract, but the payment that would

otherwise be made to the contractor will be made to the creditor.




Assignment of contracts — Example

O A contractor on a project may encounter serious cash flow problems as a result of circumstances encountered on
other projects.

O If it is apparent that a default is imminent on the project, the contractor may successfully assign the entire
contract to another contractor.

O The new contractor will then be expected to perform as if the original agreement had been signed again.

O The owner will be compelled to treat the new contractor as a legitimate contract member.

O Naturally, such an assignment is a serious matter, and the owner should be fully apprised of the process of

assignment as it is taking place. The contract assignment may require the owner’s approval.




Assignment of contracts

Article 51 - Assignment

51.1 Contractor shall not assign the Contract without the prior written
consent of Owner.

The following is another example of an assignment clause that
prohibits the contractor from assigning the contract, but allows the
owner to assign the construction contract, with the sole obligation of
notifying the contractor that he has done so.

Article 51 — Assignment

51.1 Contractor shall not be entitled to assign in whole or in part any of its
rights and obligations under the Contract without the prior written consent
of Owner.

51.2 Owner may assign any or all of its rights and/or obligations under the
Contract subject only to prior notification in writing to Contractor.




Assignment of contracts

The following example is more fair to both parties.

Article 51 — Assignment

51.1 Owner shall not assign any of his rights or obligations in the Contract
without the prior written consent of Contractor.

512 Contractor shall not assign any of his rights or obligations in the Contract
without the prior written consent of Owner.

51.3 Owner and Contractor have the right to review any proposed assignment
agreement.




Assignment of contracts
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