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THE
ENGINEERS
JOINT CONTRACT
DOCUMENT
COMMITTEE
(EJCDC)

Ccsl's AlA

EACILITY INTEGRATED
PROJECT
DELIVERY

(IPDY

CONSENSUS

LIFE CYCLE
STAGES

DOCs?

Implementation Inception Phase Not Applicable Not Applicable Pre-Design Phase  Studyand Report  Conceptualization
Phase Phase
Conceptualization
Phase
Design Criteria Definition Schematic Schematic Preliminary Criteria Design
Phase Design Phase Design Design Phase (expanded
schematic design)
Design Phase Design Design Design
Development Development Design Phase Development
Phase
Construction Coordination Construction Construction Final Design Implementation
Documents Phase Documents Documents Phase Documents
Phase
Procurement Procurement Bidding or Procurement Bidding or Agency . .
Phase Negotiation Phase Negglia(mg Coowglnaticnd h ttps . / / d ral avipour.com / gene ral
Phase (Use of BIM an
early involvement
Implementation J ) -course/contract-management
Phase
Buyout
Construction Construction Construction Construction Construction Construction
Phase Phase Phase Phase
Handover Phase Post-Construction  Post-Construction Closeout
Phase Phase”
Facility Operations Not Not Not Criteria Design
Management Phase Applicable Applicable Applicable (expanded

schematic design)
Closure Phase

| By: Alavipour, PhD, PMP, CMIT www.dralavipour.com el gledl guw 355 &yguo 30 e 399 ko 4573

15


https://dralavipour.com/general-course/contract-management

Ceond Slgdby 431yl g Lol 1,8 Jauol cofgp Juax 9 1yl g,

(PDM) 039y Jas.‘:u 9 |).?| ‘.SLQ&S) :Jg‘ M
A Sl g (28 plii o059 Jexd 91yl gy Sy

el Sl 4y 05 yee 52 10 5l 0550 slacens b a5 plosl gy el 039 plaml g 5l 0gaie U

Sl 2 paliz il Cad " alaeil 5y )" Fillaal slew Jolea sit dul ) iy pof dg demad s P S P g YL T V- R [T P S \

Slalllas plad) 51 e ) Jder) 58 olal 5 b plll Gllae Waedsp jas §45t o 4 oax g L

3o om b33 ol S 03 all s s e el A5 0T Sl 03 g dmge Sosges 53 5 0da g Leer s
Sl e el (51 San (sl s plail L2l oS o 5 s 33 8 0 el cdns o LSS 1) 03 Sl
N B PR PR PPN P | Y e ola Lot 3 8 o 515 ey 35 ndep 3L 24
o Gahe 4 em niap Sless sl 5 g Slallhae pladl Oley o All Y Cl Slae 22 8
(e el 1 26 ST s a4y el ald aalta Waeds s 3l Soley 53 3pd am g adsn e el

Sljpn 3503 glaamdle LB O g g Slallle 3 s a3 S s gla o 3 L oy ol il

&

et A Bl el LTl b el B b lime oS il 25 Jlo el 2 Sl 1 4 L

.J_:....:- '_;.# ;r:.:r_: ':J,;‘f._'}"' L’:'-"_:_: L.._T._-h'_: .;IJ.l _;."'i

By: Alavipour, PhD, PMP, CMIT www.dralavipour.com el gledl guw 355 &yguo 30 e 399 ko 4573 16



Ceond Slgdby 431yl g Lol 1,8 Jauol cofgp Juax 9 1yl g,
(PDM) o399 S92 9 1yl sla gy i gl s
ACE

A 12l g S8 plai jo 039 Jg 912l gy

This is the phase where the project is conceived and analyzed by the owner, It begins
when a need for a facility is recognized and ends when a decision is made to construct
or not constructl. The length of this phase is dictated by the owner's requirements and
timing demands.

Project definition gains focus as requirements are considered and discussed.
Definition is generally given in broad parameters, such as minimum square footage of
space and maximum budget expenditure. The feasibility phase is also called the
Conceptual Phase or Programming Phase.

During this phase, Special Consultants will be most helpful. The Basic Services of
the A/E-Owner Design Contract do not cover services during this phase. [T A/E services
are deemed necessary, they can be contracted for separately or included as Additional

[1] [2] [3] [4]

Feasibility Schematics Dresign Conltract
. Design Development Documents
I Financing |

5] 18] [7) [8] [9]

— Bidding Award — Construction - Occupancy }— Warranty

FIGURE E.1 The Nine Phases of a GC Building Project
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Financing

] [3] [4] [5] 6]
P ; o Schematics Design
Feasibility i Bidding Award ] Design Development [
Documentation :
(]
2] :
Lozt
e Confirmation
17} - 9] (10} (1]
Cheieact Constructi Occupancy Warranny
— Documents onstruction ccupancy arranty
| Financing

FIGURE E.2 The Eleven Phases of a D-B Building Project.
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Project delivery methods vary in how they allocate project responsibility and associated risk among project

stakeholders. For each situation, there will be advantages and disadvantages to using any method. The owner
needs to carefully assess the project requirements, goals, and potential challenges and choose the delivery

method that offers the best opportunity for success.
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methods

O In the construction industry, “project delivery” refers to

the process of

1. Planning,

2. Designing,
3. Building, and
4

Completing

a project.

But first, it's essential to define project delivery method:

A project delivery method is designed to satisfactorily complete a
construction project from conception to occupancy. The chosen
method determines how stakeholders—typically owners, designers,
and builders—will collaborate to meet their obligations.

By: Alavipour, PhD, PMP, CMIT
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A Definition of project delivery methods

O Variations among these basic delivery methods can be introduced depending on the

specific needs of the project.

O Also, the following may be included in the project contract:
¢ Degree of care, responsibility, and risk assumed by the parties involved;
¢ Pricing alternatives and methods of compensation;
¢ Fast-tracking; and
¢ The use of scope bidding.
O The multiple roles of the project participants could affect the delivery method.
% For example, in certain specialty areas such as kitchen design, one firm might
serve as the owner’s technical advisor, designer, material supplier, and

subcontractor at various points during a project.
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A Definition of project delivery methods

O Project delivery methods vary in how they allocate

1. Project responsibility and

2. Associated risk
among project stakeholders.
¢ For each situation, there will be advantages and disadvantages to using any
method.

v" The owner needs to carefully assess the project requirements, goals, and

potential challenges and

choose the delivery method

that offers the best opportunity for success.
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A Construction manager at-risk (CM at-risk or CMAR)

U This method, adopted and promoted by many large general contracting firms, is

similar in many ways to the traditional “lump sum’ approach.

% Typically, the CM initially becomes involved during pre-construction on a

consulting basis (similar to an owner’s agent or agency CM) to provide
v Advisory professional management assistance to the owner prior to
construction,
v’ Offering schedule, budget, and constructability advice during

preconstruction plus

v Other management aspects such as safety, risk, quality, etc. @
https://dralavipour.com/video-course/capstone l - i !
CM at Risk
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A Construction manager at-risk (CM at-risk or CMAR)

U The CM’s dual roles typically function as follows:
¢ During these phases, the CM will work with the owner and the design team to

v" Provide input on the method of construction and

v" Develop preliminary estimates of various alternatives
to assist in developing the most cost-effective design.
% At some point when the design is sufficiently complete (e.g. plans 50%
complete and specs 80% complete), the CM
1. Prepares an estimate for construction performance and

2. Offers the owner a total project cost usually in the form of a @

GMP with a guaranteed completion date.

https://dralavipour.com/video-course/capstone l - . !

CM at Risk
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A Common project delivery methods

Project Delivery Methods

Traditional | Construction Mulsi Other
Manager ultiple- concepts:
Approach . ’ : pts:

-:E-es!:.:I:a-;u-Buil-d:u at-Risk Design-Bulid Frimp IPD, P3,

(CM at-Risk) Contracting | epc/epcM

Agency CM can be added to any method for additional expertise
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A Design-Bid-Build (Traditional method)

Traditional Approach (Design-Bid-Build)

gl Owner » Manages overall process
owner's directions

A

» Prepares and L ) » Responsible for means,
interprets the plans methods, & sequence of
and specs I' e

» Approves shop [ | [ ] » Agrees to complete in
drawings i

‘ . Designer L Contractor #——— specified timeframe for

» Option ot provide specified amount
construction | ) L J
monitoring services

s '\\ 'd \|\ ' ]
Consultants Subcontractor Suppliers
\ 4
\-‘-.. -
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A Multi-prime contracting

Multi-Prime Approach ‘ Owner ‘

b, r
Contractor Contractor Contractor Contractor
N R I S — S — —
Subcontractor Subcontractor Subcontractor Subcontractor
Consultants
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C/M\ Design-Build (D-B)

the design
» Owner contracts throwgh

Design-Build Approach s Owner has control aver

a single entity

Owner &———
» Linear/fast-track options
= Agency (M
may be used (I
» May help '_
develop reqs. ( ] » May be single firm or joint venture
» Arts as paint led by contractor wy designer as sub
of contact » Usually guarantees performance
goals
» Respansible for scheduley/
coordination

» Maybe cost plus, lump sum, or GMP
Contractor #———
» Holds all contracts

» May perform portion of work or
sub 100%

Consultants Subcontractor Suppliers
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A Construction management at-risk (CMAR or CM at-risk)

CM at-Risk Approach
= Begins as an agency CM

» Takes CM at-Risk role and
offers a contract price (usually

l a GMP) after 2 preliminary

» Prepares and interprets design is complete

the plans and specs
P pe »  Assumes risk

» Approves shop drawings
» Makes periodic field visits

Responsible for schedule

coordination and enforcement
» Participates in final inspections

Responsible for means,
methods, techniques, &
b J sequence of work

| Owner

Fast-track and multiple trade
|’ i contracts are options

» Option for cost savings/
————*® Designer il | ™ sharing

Consultants Subcontractor Suppliers
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YA Agency CM

L The agency CM acts as the owner’s principal agent and does not perform

design or actual construction work.

* It Is a common misconception that agency construction management

represents a distinct project delivery system.

A common misconception is that agency CM is a project delivery method. An
agent CM is not contractually responsible for delivering the bricks and sticks
construction. Rather, the agent CM is responsible for furnishing the management
services necessary to deliver construction. Thus, it is more accurate to describe
agency CM as a construction management system, a way to manage the process of
construction, not a way to physically deliver construction. Consequently, agency

CM can be considered a type of project or program management, as described in
the previous chapter.

[ AGC ]
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ACE$ Other concepts

U Other available delivery concepts include
1. Public-Private Partnership (P3),
2. Engineering-Procurement-Construction/Engineering-Procurement-Construction
Management (EPC/EPCM),
3. Integrated Project Delivery (IPD), and

4. Lean Construction.
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O Engineering, Procurement, Construction (EPC)

s EPC is a prominent form of contracting agreement used to undertake
construction works by the private sector on large-scale and complex
infrastructure projects, especially in the energy sector.

» The engineering and construction contractor will carry out the detailed

L0

engineering design of the project, procure all the equipment and materials

necessary, and then construct to deliver a functioning facility or asset to their

clients.

% Companies that deliver EPC projects are commonly referred to as EPC
contractors.

* Normally the EPC contractor must execute and deliver the project to the “turn
of the key” within an agreed time and budget,

commonly known as a Lump Sum Turnkey (LSTK) Contract.
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ACE$ Other concepts

O EPC vs. DB
% Although design-build and EPC delivery models share some important

commonalities, it is their differences that are most important.
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ACEMI Other methods

L Engineering, Procurement, Construction Management (EPCM)

*»» |In contrast to the EPC model,

EPCM contractor is not directly involved in the building and

construction of the project,

but is rather responsible for the detailed design and overall

management of the project,

on behalf of the owner or principal.

*» While an EPC contract takes the form of a design and construction contract,

the EPCM model can be regarded as a professional services contract.
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ACEMI Other methods

O Integrated Project Delivery (1PD)

% A project delivery method that contractually requires collaboration of the

primary parties - the owner, the designer, and the builder,
so that the risk, responsibility and liability for project delivery are
collectively managed and appropriately shared
whether through
1. Partnership agreements or

2. Multi-party contracts
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ACEMI Other methods

O Job Order Contracting (JOC)

% This delivery method is effective for managing standard construction

projects quickly using multi-year contracts for minor projects

including renovations and repairs.

<+ A JOC is a contract with a fixed term or maximum value

where a contractor is chosen through a competitive bid to perform

job orders during the contract period.
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L All construction phase contracts are a variation of two basic forms—

1. Cost reimbursement

2. Fixed price

“ Most involve pricing that is either
I.  negotiated or

ll. procured by competitive bid.

Negotiated
Fixed Price Reimbursable
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O Contract formats are usually as follows:
1. Price competitively bid contract
2. Negotiated price contract
3. GC reimbursement methods
. Lump sum,
ii. GMP,
ii.  Unit price,

N - e
GC Reimbursement Methods Fixed vs. Reimbursable

V. Time & materials

» Lump Sum When is a reimbursable contract the best
» GMP choice?

» Unit Price » Unknown guantities of work

» (Cost Plus Fixed Fee » Risky work

» T&M Waork that is impossible to define
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A Types of contracts

TYPE OF CONTRACT BASIC DELIVERY METHOD
(CONSTRUCTION PHASE)
Design-Bid-Build Multiple CM At-Risk Design-
(Traditional) Prime (CMAR) Build

Fixed Price/Lump Sum X X X X
Cost Plus Fixed Fee
Guaranteed Maximum Price X X
Time and Material
Unit Price
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A Three ways of procurement

Procurement of professional and construction services are generally
accomplished in one of three ways:

Priced based Qualifications based Best value
(combination of 1 and 2)

@ @ (3

Negotiated
Fixed Price Reimbursable
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L Procurements may also involve

1. A one-step process,

in which there is just a single round of submittals that determine the
selection, or

2. A two-Step process,

which may include a qualifications submittal as the first step and then a

price proposal as the second step.

3. CM might consider a sole source/non-competitive approach
when seeking specialty services that are not a commodity and include

documentation to support the recommendation.
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For the procurement of construction services, the chart below illustrates the use of the various options.

Selection Criteria Low Bidder Best Value Best Qualifications
Project Delivery Selection is Selection is based on a Selection is
Method based solely weighted combination of price based solely on

on price and qualifications qualifications
Design-Bid-Build Most Common Common, price evaluation Rare

based on construction cost

Construction Rare Most common, price evaluation Common
Management based on CMAR fees and

at-risk general conditions

Design-Build Common Most commeon, price evaluation Commeon

based on fees and general
conditions, may or may not

include construction cost

Integrated Project Rare Common Most Common

Delivery
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What is a contract?

O Any discussion of contract interpretation must begin with the question “What is a

contract?”

O The attitude of the judicial system toward contract formation provides the basis for

understanding

how construction contracts are interpreted when a dispute arises.

O According to Sweet (1989, p. 40)

Generally, American law gives autonomy to contracting parties
to choose the substantive content of their contracts. Since most
contracts are economic exchanges, giving parties autonomy al-
lows each to value the other’s performance. To a large degree au-
tonomy assumes and supports a marketplace where participants

are free to pick the parties with whom they deal and the terms
upon which they will deal.
ACEMI\ ﬂ




Descriptors of contracts

0 A CONTRACT IS an agreement, usually between two parties, that is enforceable by law.
O In some instances there may be a third-party agreement in which the benefit of the contract goes to a third

party.
s An example would be an insurance policy, particularly a life insurance policy, in which a third party is

named as the beneficiary.

v" However, most construction agreements are drawn up between two parties for their mutual benefit.

There are several ways in which contracts can be described.




Descriptors of contracts

O A contract is an agreement that can be executed or can be executory.
O A contract is executed when both parties to the agreement have fully performed in accordance with the

contract’s terms.

O A construction contract is fully executed only after
1. the contractor has satisfactorily completed the construction work in accordance with the contract
documents, and
2. the owner has paid the contractor for this work.
*» Normally the phrase “execute a contract” is used to mean that

the contract has been signed, with the parties then being bound by it.

It is another matter to execute the obligations created under the contract.

A




Descriptors of contracts

O A contract is executory when some portion of the agreement remains to be done.

¢ It may be executory on the part of both parties, or it may be executory on the part of only one party.

v A construction contract is still executory if the owner has not paid for the work.
O A contract that is entirely executory on the part of both parties
(neither party has performed the obligations of the contract)
IS easier to cancel than is one in which

one or both of the parties have performed at least a portion of their obligations.




Descriptors of contracts

(d A contract can be bilateral or unilateral.

¢ A bilateral contract consists of an agreement created by mutual promises made by the contracting parties.

v" In this type of contract, each party plays two roles: promisor and promisee.
> In other words, promises are exchanged.

» Most construction contracts are bilateral in that

1. the contractor promises to perform the construction work as specified, and

2. the owner promises to pay a stated amount for this work.




Descriptors of contracts

O A unilateral contract is a one-sided contract in that only one of the contracting parties makes a promise,

while the other party exchanges something other than a promise, most commonly some stated

performance.
¢ The actions of the other party may substitute for a promise.
These contracts are not common in construction, but examples do exist.
A landscaping subcontractor might say to the contractor,
“I’ll sell you 100 landscaping railroad ties for $6 each.”” If the contractor sends the
subcontractor a check for $600 for those ties, a contract was formed unilaterally. Note that

the contractor was in sole control over whether a contract would be formed.

#




Descriptors of contracts

O A contract can be express or implied.

s An express contract is one in which the terms of the agreement, whether verbal or written, are

clear, concise, explicit, and definite.
Most construction contracts are express.

O In fact, virtually all written agreements could be classified as being express.

s Agreements could be classified as being express.

Under some circumstances an express contract may be altered by an implied contract.




Descriptors of contracts

O An implied contract is one in which the terms of the agreement are not clearly stated, but are established

through inference and deduction.

*» The facts and circumstances surrounding a contract must be evaluated before the mutual intent of that

contract can be determined.

v" In other words, the terms of the contract must be implied from the actions of the contracting parties.

Suppose a driver in the downtown area pulls into a pay parking lot, hands the attendant $2, and

parks the car in the lot.

One could reasonably infer that the $2 was paid in exchange for the privilege of parking in the
lot.

Since no words were spoken, this would constitute an implied contract.




Descriptors of contracts — Example

O This occurred in John Eaton v. Engelke Manufacturing, Inc. (681 P.2d 1312).

O Engelke asked Eaton to design an electronic video game.

O Eaton estimated the cost of the effort to be $1,500 and estimated that the work could be completed in three
months. Engelke requested that Eaton begin the work.

O After Eaton had begun to work on the video game, Engelke asked that several changes be made.

O Eaton and Engelke had several conversations regarding the impact of those changes on the original contracted
amount and on the time for completing the effort.

O After 11 months, the project was 90 percent finished and Eaton was fired without being paid.




Descriptors of contracts — Example

O Eaton then filed suit to obtain $7,800, his estimate of the value of his efforts.

O Engelke stated that the express oral agreement was for Eaton to be paid when the design was completed, a
condition that was never satisfied.

O Furthermore, Engelke contended that nothing of value was ever received because the design was never

completed.
O The court decision was that Engelke had to pay Eaton on the grounds of a quasi-contract to prevent the unjust
enrichment of Engelke.
O The original terms of the oral contract were not crucial to the decision, since Engelke had ordered significant
changes to be made.

O In effect, a new implied contract was formed which nullified the original oral or express agreement.

—ﬂ




Descriptors of contracts

J Sometimes a contract is made between one party and a number of individuals.
O These individuals can be contracting in a joint, several, or joint and several manner.

O These distinctions are important, as they establish the degree of liability assumed by each party.




Descriptors of contracts

O A joint arrangement is one in which the individuals are “joined,” in a legal and liability sense, as one party in
the action.
¢ They are united and undivided and will be treated as such.
¢ If one of these individuals is released from an obligation, this has the effect of releasing all the other

persons as well.




Descriptors of contracts - Example

O Suppose several landowners decide to sell their property.

O Their properties are all adjacent, so that when they are combined, a large, attractive piece is created. Suppose they
enlist the services of an individual to locate a buyer for their combined properties.

O The intent was to pay a percentage fee to the agent for locating such a buyer.

O If an altercation later developed concerning the payment of the agent for these services, the individuals would be
sued jointly, as all mutually benefited from the agent’s efforts.

O If one individual satisfied the debt, that individual could then sue the other landowners for the prorated amount

due.




Formation of a contract

1 The essential elements of the formation of a valid and enforceable contract can be summarized under the

following headings (Beatson et al. 2010):

1. There must be an offer and an acceptance which is in effect the agreement.

2. There must be an intention to create legal relations.

3. There must be consideration.

4. There must be validity of contract.




Offer and acceptance

O Although it is not essential to do so,

It is conventional to analyze an agreement in terms of offer and acceptance.

The person making the offer is called the offeror and

the person to whom it is made is called the offeree.




Offer and acceptance

O These principles are used not only to
1. Decide when and whether a contract has come into existence, but also

2. What terms have survived and emerged as part of the contract.




Offer and acceptance

O The general rules relating to offer and acceptance are:

1. Astanding offer can be revoked at any time only by making the offer and only before acceptance by

another.

2. The effect of an offer is that it confers on the offeree the power to accept it and, thereby, to create a

binding contract.
3. An acceptance outside the time for valid acceptance will be too late.
 If no time is specified, the acceptance must be made within a reasonable time.
4. The ordinary rule at common law is that an offer is accepted

when the offeror receives notice of the acceptance.




Offer and acceptance

O It is also determined that introducing a new term, or deleting a term, is a counter-offer.

O The effect of the counter-offer in law is to Kill the original offer so that it cannot then be accepted

unless it is revived.
O But a mere request for further information is not a counter-offer.
O This principle enables the outcome of a sequence of exchanges to be analyzed,

both to determine when and whether a contract has come into existence and

what the outcome is.




Offer and acceptance

O The main principles of an offer are:
% Itis a proposal by one party to enter into a legally binding contract with another.
% It may be oral, in writing or implied by conduct.
% It must be promissory in nature.
% It must be sufficiently complete (that is, it must contain essential terms).

% It must be intended to result in a contract if accepted.




Considerations

O Contracts are economic exchanges; therefore, something of value must be exchanged.

O Valid contracts require considerations or an exchange of something of value;

this rule is sometimes called the preexisting duty rule.

“ Courts typically validate a transaction where an exchange took place,

even if the exchange is unequal, because one party is providing something of little value.




Considerations

O Referring to changes, Sweet (1989, p. 431) states, made.
s Implicit in the rule is an assumption that an increased price for the same amount of work is likely to be the

result of expressed or implied coercion on the part of the contractor, as if the contractor is saying,

“Pay me more money or | will quit and you will have to whistle for the damages.”
However, suppose the parties have arrived at a modification of this type voluntarily.

¢ There is no reason for not giving effect to their agreement . . .

v In the construction contract, minor changes in the contractor’s obligation have been held

sufficient to avoid the rule
even where the increase in price was not commensurate with the change in obligation on

the part of the contractor.
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Estoppel

( Estoppel is a principle by which a contract becomes binding in spite of the fact that no formal agreement was

made between the parties concerned.

O Estoppel is essentially the result of a court action asserting that an agreement or contract exists, based largely

on the behavior or actions of the parties involved.
¢ This matter arises when there is an implied agreement.
O In other words, a contract may be created by what a party does or says, without a written document, and that

party is then “estopped’ from denying that a contract exists.




Estoppel — Example

O For example, if party A leads party B to believe that an agreement exists, party A cannot later claim that one of
the basic ingredients of the contract is lacking.

O The courts will rule that party B relied on the actions of party A, causing party B to assume that a contract
existed.

O Party A cannot claim that a contract does not exist after party B has suffered a detriment as a result of this

reliance.




Estoppel

O Promissory estoppel is frequently encountered in the construction industry. Loranger Construction Corporation
v. E. F. Hauserman Company (384 N.E.2d 176) is a typical example. In this case Loranger, a general contractor,
submitted a bid for the construction of a building for the Cape Cod Community College. The bid, which was
submitted on May 20, 1968, included a price of $15,900 for furnishing and installing metal partitions. This price
had been provided by E. F. Hauserman, the low bidder for that work item. The price of $15,900 had been
provided to Loranger by means of a telephone call from Hauserman. Hauserman’s bid had actually been prepared

about two weeks before the bid opening date, but to avoid the chance of bid shopping, the bid was not submitted

tg Loranger until just before the bid opening.
) O Loranger was declared the low bidder and was awarded the construction contract.
ACE
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Estoppel

O Loranger then sent a subcontract agreement to Hauserman for a signature, and Hauserman refused to sign. By this
time Hauserman had determined that the work could not be performed for the price originally quoted, and refused
to enter into an agreement with Loranger. Loranger then subcontracted the metal partition work to another firm
for $23,000 and filed suit against Hauserman for the difference, $7,100. The Massachusetts Supreme Court
decision rendered on October 4, 1978, stated that the estimate by Hauserman constituted an offer and was not an
invitation to further negotiations, as contended by Hauserman. In addition, Loranger successfully argued the case

on the basis of promissory estoppel. Either condition was sufficient for Loranger to win the suit.




Estoppel

O There are limits to the extent to which the courts will interpret the application of promissory estoppel.
¢ In Lahr Construction Corp. (as LeCesse Construction Co.) v. J. Kozel & Son, Inc. (640 N.Y.S. 2d 957), this is
clearly demonstrated. LeCesse had requested and received bids from several subcontractors. LeCesse
contacted one of the subcontractors, Kozel, and notified them that they wanted to have a meeting to discuss
a possible ““deal.” The terms that LeCesse proposed to Kozel were different from those in their bid proposal.
Kozel refused to enter into a subcontract agreement with the new terms. LeCesse filed suit against Kozel for
breach of contract under the principle of promissory estoppel. When the terms of the agreement were

altered, the court concluded LeCesse was essentially making a counteroffer. LeCesse had essentially rejected

Kozel’s bid. When LeCesse delayed acceptance of Kozel’s offer in hopes of getting a better deal, it could no

Aonger make a claim of reliance on the original offer
ACEMI —




Privity

O The general concept of a contract involves obligations voluntarily undertaken towards specific parties.

O This concept was developed restrictively into the doctrine of privity of contract,

whereby a party that is not part of a contract can
1. neither sue on,
2. nor rely on a defense

based on, that contract unless it effects public liability.




Privity

O In other terms, the doctrine of privity means that a contract cannot, as a general rule,

confer rights or impose obligations arising under it on any party other than those that are the parties to it.
Q As to the principles of privity, in common law there is the principle that consideration must move from the
promisee and that only a promisee may enforce the promise,

meaning that if the third party is not a promisee he is not privy to the contract




Major phases of contracting

1

2

3

CONTRACT PLANNING

CONTRACT FORMATION

CONTRACT ADMINISTRATION

|

Organizational and
Contract Strategy

Developing Contract
Documents

Maobilization and
Commencement

Pricing Alternatives

Bidder Qualification and
Selection

Progress Estimates and
Payments

Issuing Requests for
Proposals

Change Orders

Backcharges

Contract Packaging and
Scheduling

Managing the Bid Cycle

Short-Form Contracts

Bid Receipt and
Evaluation

Claims

Contract Award

Contract Closeout

CONTRACT MONITORING

Contract Reporting

Contract Auditing

#




Operational interpretation rules

&1l Other Commercial Terms and Conditions

Scope of Pricing amd Schaedule
Work Terms of
Payment

Three Foundation Stones of a Contract




Typical bidding and contract documents

Bid documents

Proposed contract documents
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Hierarchy of documents

/\

CORPORATE MANUAL LEVEL 1
What will be done?

/ \
/ \

CORPORATE PROCEDURES

Core Business Support and S 2
Improvement Processes
QC PROCEDURES, PROJECT PROCEDURES,
CONTRACTS SPECIFICATIONS LEVEL3
How to do it documents
FORMS, CHECKLISTS, REPORTS, MOMs etc. LEVEL 4

Records of what has already taken place \
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