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What we will learn?

 Claims management

 Introduction

 Project and claim documentation

 Contract and claim administration

 Types of claim

 Claim and dispute notification

 Claim and dispute tracking and processing

 Notes to consider before writing the claim

 Claims and disputes resolution

 Resolution methods

 Contract forms
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What we will learn?

 Parties’ considerations

 Construction manager

 General contractor and subcontractors

 Design consultant

 Lessons learned from case studies

 Recommendations

 Examples

 Final recommendations
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AIA document A201-2017: General conditions for construction

 Arbitration Consolidation is the act of combining multiple lawsuits into a single suit.
Joinder is the act of bringing additional parties into a lawsuit.
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AGC document 655-1998-Revised 2009: Contractor and subcontractor

 Dispute resolution
Read it yourself!
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 Dispute resolution

AGC document 655-1998-Revised 2009: Contractor and subcontractor

Read it yourself!
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 Dispute resolution

AGC document 655-1998-Revised 2009: Contractor and subcontractor

Read it yourself!
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 Dispute resolution

AGC document 655-1998-Revised 2009: Contractor and subcontractor

Read it yourself!
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 Dispute resolution

AGC document 655-1998-Revised 2009: Contractor and subcontractor

Read it yourself!
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ConsensusDocs 750-2011-Revised 2014: Contractor and subcontractor

 Dispute mitigation and resolution
Read it yourself!
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ConsensusDocs 750-2011-Revised 2014: Contractor and subcontractor

 Dispute mitigation and resolution
Read it yourself!
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ConsensusDocs 750-2011-Revised 2014: Contractor and subcontractor

 Dispute mitigation and resolution

 Constructor-Subcontractor dispute resolution
Read it yourself!
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ConsensusDocs 750-2011-Revised 2014: Contractor and subcontractor

 Dispute mitigation and resolution

 Constructor-Subcontractor dispute resolution
Read it yourself!
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ConsensusDocs 750-2011-Revised 2014: Contractor and subcontractor

 Dispute mitigation and resolution

 Constructor-Subcontractor dispute resolution
Read it yourself!
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ConsensusDocs 750-2011-Revised 2014: Contractor and subcontractor

 Dispute mitigation and resolution

 Constructor-Subcontractor dispute resolution
Read it yourself!
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ConsensusDocs 750-2011-Revised 2014: Contractor and subcontractor

 Dispute mitigation and resolution

 Constructor-Subcontractor dispute resolution Read it yourself!
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AIA document A401-2017: GC and SC

 Claims and disputes

 Mediation Read it yourself!
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AIA document A401-2017: GC and SC

 Claims and disputes

 Binding dispute resolution Read it yourself!
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AIA document A401-2017: GC and SC

 Claims and disputes

 Arbitration Read it yourself!
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AIA document A401-2017: GC and SC

 Claims and disputes

 Arbitration Read it yourself!
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AIA document A401-2017: GC and SC

 Claims and disputes

 Arbitration Read it yourself!
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AIA document A401-2017: GC and SC

 Claims and disputes

 Waiver of claims for consequential damages Read it yourself!
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FIDIC (Red Book)

 Dispute Resolution Board: As is well known, the procedure for the settlement of

disputes in Clause 20 of the New Red Book provides that disputes must be submitted

initially to the Engineer for decision before they may be referred to arbitration.

 Under this new alternative, instead of having disputes submitted to the Engineer for

settlement before arbitration,

they would be submitted to the Board.

 Where this alternative procedure is adopted,

the Engineer would no longer have any involvement in deciding

disputes under Clause 20.

How the board is constituted and how it should operate? 
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FIDIC (Red Book)
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FIDIC (Red Book)

 Employer’s and Contractor’s Claims (20)

 Claims (20.1)

 DNP = Defects notification period

This part has been received a 
great change and improvement 

compared to 1999
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FIDIC (Red Book)

 Employer’s and Contractor’s Claims (20)

 Claims (20.1)
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FIDIC (Red Book)

 Employer’s and Contractor’s Claims (20)

 Claims for payment and/or EOT (20.2)
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FIDIC (Red Book)

 Employer’s and Contractor’s Claims (20)

 Claims for payment and/or EOT (20.2)
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FIDIC (Red Book)

 Employer’s and Contractor’s Claims (20)

 Claims for payment and/or EOT (20.2)
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FIDIC (Red Book)

 Employer’s and Contractor’s Claims (20)

 Claims for payment and/or EOT (20.2) Remember this?
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FIDIC (Red Book)

 Employer’s and Contractor’s Claims (20)

 Claims for payment and/or EOT (20.2)
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FIDIC (Red Book)

 Employer’s and Contractor’s Claims (20)

 Claims for payment and/or EOT (20.2)

So, let’s see 20.2.6 [claims of 
continuing effect] first, 

and 
then talk about 20.2.5 

[agreement or 
determination of the claim]



By: Alavipour, PhD, PMP, CMIT www.dralavipour.com .ذکر مطالب فوق تنها در صورت ذکر منبع بلامانع است

مدیریت ادعاء و اختلافات در طول چرخه حیات پروژه
)  Construction Phase(اجرا /اجراي برنامه و مدیریت ادعاء، دعاوي و اختلافات در فاز ساخت

392392

FIDIC (Red Book)

 Employer’s and Contractor’s Claims (20)

 Claims for payment and/or EOT (20.2)

Do not forget that both 
Employer and Contractor 

can claim!
Contractor:
1. Additional payment
2. EOT

Employer:
1. Reduction of the 

contract price
2. Extension of DNP
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FIDIC (Red Book)

 Employer’s and Contractor’s Claims (20)

 Claims for payment and/or EOT (20.2)



By: Alavipour, PhD, PMP, CMIT www.dralavipour.com .ذکر مطالب فوق تنها در صورت ذکر منبع بلامانع است

مدیریت ادعاء و اختلافات در طول چرخه حیات پروژه
)  Construction Phase(اجرا /اجراي برنامه و مدیریت ادعاء، دعاوي و اختلافات در فاز ساخت

394394

FIDIC (Red Book)

 Employer’s and Contractor’s Claims (20)

 Claims for payment and/or EOT (20.2)
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 FIDIC-2017

 Agreement and

determination

(3.7)

FIDIC (Red Book)
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 FIDIC-2017

 Agreement and

determination

(3.7)

FIDIC (Red Book)
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 FIDIC-2017

 Agreement and

determination

(3.7)

FIDIC (Red Book)
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 FIDIC-2017

 Agreement and

determination

(3.7)

FIDIC (Red Book)
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 FIDIC-2017

 Agreement and

determination

(3.7)

FIDIC (Red Book)
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 FIDIC-2017

 Agreement and

determination

(3.7)

FIDIC (Red Book)



By: Alavipour, PhD, PMP, CMIT www.dralavipour.com .ذکر مطالب فوق تنها در صورت ذکر منبع بلامانع است

مدیریت ادعاء و اختلافات در طول چرخه حیات پروژه
)  Construction Phase(اجرا /اجراي برنامه و مدیریت ادعاء، دعاوي و اختلافات در فاز ساخت

401401

 FIDIC-2017

 Agreement and

determination

(3.7)

FIDIC (Red Book)
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FIDIC (Red Book)
 Disputes and Arbitration (21)

 Constitution of the Dispute Avoidance and Adjudication Board (DAAB)
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FIDIC (Red Book)
 Disputes and Arbitration (21)

 Constitution of the Dispute Avoidance and Adjudication Board (DAAB)
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FIDIC (Red Book)
 Disputes and Arbitration (21)

 Constitution of the Dispute Avoidance and Adjudication Board (DAAB)
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FIDIC (Red Book)
 Disputes and Arbitration (21)

 Constitution of the Dispute Avoidance and Adjudication Board (DAAB)
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FIDIC (Red Book)
 Disputes and Arbitration (21)

 Failure to
appoint DAAB
members (21.2)

Read it yourself!
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FIDIC (Red Book)
 Disputes and Arbitration (21)

 Avoidance of
disputes (21.3)
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FIDIC (Red Book)
 Disputes and Arbitration (21)

 Obtaining
DAAB’s
decision (21.4)
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FIDIC (Red Book)
 Disputes and Arbitration (21)

 Obtaining
DAAB’s
decision (21.4)
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FIDIC (Red Book)
 Disputes and Arbitration (21)

 Obtaining
DAAB’s
decision (21.4)
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FIDIC (Red Book)
 Disputes and Arbitration (21)

 Obtaining
DAAB’s
decision (21.4)
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FIDIC (Red Book)
 Disputes and Arbitration (21)

 Obtaining
DAAB’s
decision (21.4)
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FIDIC (Red Book)
 Disputes and Arbitration (21)

 Obtaining
DAAB’s
decision (21.4)
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FIDIC (Red Book)
 Disputes and Arbitration (21)

 Obtaining
DAAB’s
decision (21.4)
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FIDIC (Red Book)
 Disputes and Arbitration (21)

 Amicable
settlement (21.5)
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FIDIC (Red Book)
 Disputes and Arbitration (21)

 Arbitration
(21.6)

The language for communications shall be
that stated in the Contract Data.
If no language is stated there, the language for
communications shall be the ruling language of
the Contract.
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FIDIC (Red Book)
 Disputes and Arbitration (21)

 Arbitration
(21.6)
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FIDIC (Red Book)
 Disputes and Arbitration (21)

 Failure to comply 
with DAAB’s 
decision (21.7) 

Read it yourself!
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FIDIC (Red Book)
 Disputes and Arbitration (21)

 No DAAB in
place (21.8)
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FIDIC (Red Book)
 APPENDIX

 General conditions of dispute avoidance/adjudication agreement

 DAAB procedural rules

WILL BE TAUGHT IN CONSULTING COURSE
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4311نشریه

4311نشریه

اختلافحل-53ماده

چه شرایطی؟ جزئیات؟ بازه هاي به توافق رسیدن؟ زمانی مشخص شده؟

آیا زمان پاسخگویی استعلام مشخص است؟ آیا حق و حقوقی براي عدم 
پاسخگویی به موقع دیده شده است؟

اساسا براي این ! در هیچکدام نیست Noticeخبري از 
!دیده نشدهNoticeموضوع 
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4311نشریه

4311نشریه

اختلافحل-53ماده

براي عدم توافق بازه اي مشخص شده؟ 

در قیاس با قراردادهایی 4311رییس سازمان برنامه و بودجه چقدر مهلت پاسخگویی دارد؟ این بخش نشریه 
!که دیدیم ریسک بالا و بلاتکلیفی زیادي را براي پیمانکار به همراه خواهد داشت

اساسا براي این ! در هیچکدام نیست Noticeخبري از 
!دیده نشدهNoticeموضوع 
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4311نشریه
سایت حقوق احداث
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4311نشریه

4311نشریه

اختلافحل-53ماده

چه شرایطی؟ جزئیات؟ بازه هاي زمانی بررسی؟ آیا راي نهایی و لازم الاجراست؟  

الف اتفاق افتد تا بتوان به داوري رجوع کرد؟  -53سوال اینجاست که آیا حتما باید 
در بخش دولتی لازم الاجراست؟"میتواند"

د که در  ری ود در شرایطی که AIAبه خاطر دا  INITIALبه صراحت ذکر شده ب
DECISION MAKER گرفته است شرایط عملیاتی MEDIATIONهنوز تصمیمی ن

عنوان در  چ  ز این دست ادبیات به هی ست؟ اما ا شده4311نی !ذکر ن
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شرایط قبول داوري قراردادها از جانب شوراي عالی فنی کدامند؟

پیمانمداركواسناددرفنیعالیشورايداوريبینیپیش1.

4311عمومیشرایط53مادهمانند

طرحاعتبارمحلبودنعمرانی2.

خواهاندرخواستاساسبرقضاییمراجعدراختلافطرحعدم3.

داوريبهاختلافارجاععدمبرمبنیتوافقگونههریاونهاییحسابتسویهعدم4.

4311نشریه

قبل از اتمام بازه اصلاحات کار و پس از AIAمقایسه کنید با شرایط تفکیکی که در 
!سال مقرر شده10آن تا مدت 
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!قرار داده شده نگاهی بیندازیمclaimlawsبه نمونه اي که در سایت 

4311نشریه
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!قرار داده شده نگاهی بیندازیمclaimlawsبه نمونه اي که در سایت 

4311نشریه
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!قرار داده شده نگاهی بیندازیمclaimlawsبه نمونه اي که در سایت 

4311نشریه
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4311نشریه

4311نشریه

اختلافحل-53ماده
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4311نشریه

درمهمنکتهEPCصنعتی

4-57ماده



Parties’ Considerations  
(Construction Manager)
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Construction manager’s considerations

 The CM can be hired by the Owner as its construction representative, in which case

the CM is responsible for representing the Owner and protecting the best interests of

the Owner.

 This arrangement is typically called “agency CM.”
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Project delivery system

Agency CM (ACM) (CM-for-fee)
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Construction manager’s considerations

 In other cases, the CM may have a financial interest in the Project and may be

performing the Project at a pre-established maximum cost, often called a “guaranteed

maximum price,” or GMP.

 The CM may be working in a GMP arrangement with some sharing of the

savings below the GMP.

 These types of arrangements are often called “CM at Risk.”
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Project delivery system

Contractor XCM (CM-at-Risk)
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Construction manager’s considerations

Other variations exist, but the discussion of these relationships is beyond the scope of 

this course. 
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Project time

 Even with the best planning, delays might occur.

 The CM must be able to foresee delays and take proactive measures to mitigate or

recover from delays.

 Often, Project delays will be caused by the performance or lack of performance of

one or more of the Project participants.

 The CM must keep detailed accurate records of the performance of all the

parties so that it can evaluate liability for delays.

Once again, the CM is expected to be the expert who has the responsibility to sort out 

Project delays for the benefit of all parties including the Owner.
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Managing changes

 Along with managing time and schedule, the CM must manage changes and the

change order process.

 Change orders must address the additional cost of the changed work and the time

required to perform the changed work.

 By properly maintaining

 Current CPM schedule

 Detailed performance records,

 Seeking adequate information from the contractor,

the CM should be able to evaluate time extensions and additional costs.
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Managing changes

 All too often, only additional costs resulting from changes are addressed, and

additional time or time extension requests are left out of the change order.

The “postponing” or “delaying” of the management and assessment of time is not 

recommended and usually results in unnecessary disputes. 

The CM should be proactive in preventing this common problem.
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Alternative dispute resolution

 An owner may choose to have counsel involved.

 The CM should be prepared to discuss all aspects of the

disputes and claims with the owner’s counsel.

 The owner and its outside counsel may choose to engage

outside experts in forensic scheduling, accounting, and

other technical matters.

 The CM needs to interface with those experts to discuss

project details.
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Some important points to remember as a CM while working with counsel and experts

 Remember you are on the same side (project success)

 Understand that difficult questions need to be asked

 Be clear and open as to any weaknesses even in the contract and methods you

proposed

 The CM’s primary role is to provide record and testimony of the facts

 Everyone has the benefit of conception but the CM has the benefit of

contemporaneous insight

 If you have the benefit of counsel or expertise during the construction phase before

arising the dispute, make use of it.

Alternative dispute resolution
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Some important points to remember as a CM in arbitration (or litigation)

 The CM will likely be a key percipient witness on behalf of the owner in the

arbitration hearing and

may be responsible for organizing the document

production allowed by the arbitration panel.

Alternative dispute resolution
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Some important points to remember as a CM in arbitration (or litigation)

 The CM may become involved in legal discovery if they are required to produce project

documentation.

 A well organized management process makes the discovery process much easier.

Alternative dispute resolution



Parties’ Consideration  
(General Contractor and Subcontractors)
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General contractor’s considerations – CPM Schedules

 Trying to recreate the progress on a Project, after it is completed, is far more

laborious than contemporaneously updating the Project schedule.

 CPM schedules consider not only time but resources.

 It is the efficient use of resources that will allow the Contractor to maximize its

profits.

 If delays arise on the Project, the CPM schedule is probably the most effective tool

that the Contractor has to demonstrate the delays that occurred to both critical and

noncritical activities.
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General contractor’s considerations – Risk to subcontractors

 The General Contractor may pass some requirements on to its Subcontractors.

 Passing risk to the Subcontractors is not always as easy as including a general pass-

through clause.

 For example, a subcontract may include the following general language:

“All of the conditions of the Contract between the Owner and the General

Contractor are incorporated herein by reference and are binding upon the

Subcontractor.”
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Subcontractor’s considerations – Schedule

 Normally, the General Contractor dictates the Subcontractor’s schedule.

 At times, the schedule requirements incorporated into subcontract agreements may be

undefined or unreasonable.

For example, subcontract agreements commonly state that the Subcontractor

will perform its work in accordance with the General Contractor’s schedule and

will adjust accordingly so as not to delay the job.

 Since this statement leaves the work period undefined, the Subcontractor may

have to accelerate its work for the entire duration of the job.
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Subcontractor’s considerations – Schedule

 Subcontractors can insist on a lot of things regarding their contracts, but few

Subcontractors can expect much success with this.

 What the Subcontractor does need to make clear is that it bid the Project for the

Contract start and completion dates in the bid.

 The Subcontractor will have its own idea of how long it needs to perform the work,

and if the General Contractor requires a shorter duration or a work sequence that

the Subcontractor did not contemplate in its bid,

the Subcontractor should carefully examine its ability to perform and

request a Contract increase before agreeing to a change in the schedule.
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Subcontractor’s considerations – Schedule

The Subcontractor should insist that schedules be included in the 

terms of the subcontract agreement.



By: Alavipour, PhD, PMP, CMIT www.dralavipour.com .ذکر مطالب فوق تنها در صورت ذکر منبع بلامانع است

مدیریت ادعاء و اختلافات در طول چرخه حیات پروژه
)  Construction Phase(اجرا /اجراي برنامه و مدیریت ادعاء، دعاوي و اختلافات در فاز ساخت

450

Subcontractor’s considerations – Contract language

 Subcontractors should seriously consider whether to bid on contracts with extensive

exculpatory (General Contractor protective) language.

 Many General Contractors have their own specific contracts written to suit them,

and they strongly resist any Subcontractor changes to the language.

 A Subcontractor should review the General Contractor’s agreement before bidding

and find out if the General Contractor is opem to Contract changes.
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Subcontractor’s considerations – Contract language

 Subcontractors must become thoroughly familiar with all clauses in their contracts.

For instance, it is common to see clauses that state that for Subcontractor

claims, the General Contractor will “pass through the claim to the Owner.”

The Subcontractor will accept whatever damages the General Contractor is able to 

collect and will also share in any costs for litigation or arbitration. 

Clauses of this nature may not sound fair, but they are common.
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Subcontractor’s considerations – Contract language

 It is also common to see clauses that state that

if the Subcontractor is delayed by another Subcontractor, it must seek

compensation directly from that Subcontractor.

 Obviously, the clause is not desirable and creates legal problems for

the Subcontractor who suffers the loss.

 Clearly, the General Contractor may not always be motivated to act

in the Subcontractor’s best interests.



Parties’ Consideration  
(Design Consultant)
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Designer as owner’s representative

 Designers who act as the Owner’s representative during construction should require

the Contractor to submit a detailed schedule for construction.

 The Designer then reviews the schedule submitted by the Contractor and monitors

progress during construction.

 It is advisable to establish procedures ahead of time with the Contractor for schedule

monitoring.
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Designer inputs

 Normally, the Designer provides input on the duration of the Project.

 Such observations should not be formed or communicated casually.

 It is a subject that should be analyzed in a careful, detailed manner to determine the

time required to perform the work considering the Project, the site, the weather, and

so forth.
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Changes

 If the Designer as the Owner’s representative makes a change to the Project because

of Owner decisions or errors and omissions in the plans and specifications, it should

assess the time effect of that change on the Project.

 Designers should resist the tendency to deny any time extension simply because

they fear it might negatively reflect upon them.

 If a change necessitates a valid extension to the duration of the Project, the problem

can be resolved much sooner and usually at far less cost if assessed (fairly and

impartially) as soon as it arises.
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Changes

 Being the Project Designer and the Owner’s representative is a difficult dual role

because there is a perceived, if not an actual, conflict of interest.

 Virtually all projects have design problems, this is one of the reasons construction

contracts are unique in having a changes provision.

 If a Contractor submits a change request because of a design problem, the Designer

must take all necessary measures to ensure that its decisions are fair and impartial.
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