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{EM] What we will learn?

0 Claims management

¢ Introduction

R

% Project and claim documentation

+¢» Contract and claim administration

R

% Types of claim

R

% Claim and dispute notification

 Claim and dispute tracking and processing

R

% Notes to consider before writing the claim

0 Claims and disputes resolution

+» Resolution methods

+» Contract forms
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{EM] What we will learn?

O Parties’ considerations

¢ Construction manager
+» General contractor and subcontractors

 Design consultant
[ Lessons learned from case studies
«» Recommendations

% Examples

O Final recommendations
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{EM] AlA document A201-2017: General conditions for construction

O Arbitration Consolidation is the act of combining multiple lawsuits into a single suit.
Joinder is the act of bringing additional parties into a lawsuit.

§ 15.4.4 Consolidation or Joinder
§ 15.4.4.1 Subject to the rules of the American Arbitration Association or other applicable arbitration rules. either party
may consolidate an arbitration conducted under this Agreement with any other arbitration to which it 1s a party provided
that (1) the arbitration agreement governing the other arbitration permits consolidation. (2) the arbitrations to be
consolidated substantially involve common questions of law or fact. and (3) the arbitrations employ materially similar
procedural rules and methods for selecting arbitrator(s).

§ 15.4.4.2 Subject to the rules of the American Arbitration Association or other applicable arbitration rules. either party
may include by joinder persons or entities substantially involved in a common question of law or fact whose presence is
required if complete relief is to be accorded in arbitration. provided that the party sought to be joined consents in writing
to such joinder. Consent to arbitration involving an additional person or entity shall not constitute consent to arbitration
of any claim. dispute or other matter in question not described in the written consent.

§ 15.4.4.3 The Owner and Contractor grant to any person or entity made a party to an arbitration conducted under this

Section 15.4, whether by joinder or consolidation. the same rights of joinder and consolidation as those of the Owner
and Contractor under this Agreement.
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{EM] AGC document 655-1998-Revised 2009: Contractor and subcontractor

O Dispute resolution _
Read it yourself!

11.1 INITIAL DISPUTE RESOLUTION if a dispute arises
out of or relates to this Agreement or its breach, the parties
shall endeavor to settle the dispute first through direct
discussions. |If the dispute cannot be resolved through direct
discussions, the parties shall participate in mediation under the
Construction Industry Mediation Rules of the American
Arbitration Association before recourse to any other form of
binding dispute resolution. The location of the mediation shall
be the location of the Project. Once a party files a request for
mediation with the other party and with the American
Arbitration Association, the parties agree to commence such
mediation within thirty (30) days of filing of the request. Either
party may terminate the mediation at any time after the first
session, but the decision to terminate must be delivered in
person to the other party and the mediator. Engaging in
mediation is a condition precedent to any other form of binding
dispute resolution.
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{EM] AGC document 655-1998-Revised 2009: Contractor and subcontractor

O Dispute resolution

[ Read it yourself! J

11.2 WORK CONTINUATION AND PAYMENT Unless
otherwise agreed in writing, the Subcontractor shall continue
the Subcontract Work and maintain the Progress Schedule
during any dispute resolution proceedings. If the
Subcontractor continues to perform, the Contractor shall
continue to make payments in accordance with this
Agreement.

11.3 NO LIMITATION OF RIGHTS OR REMEDIES
Nothing in this Article shall limit any rights or remedies not
expressly waived by the Subcontractor which the
Subcontractor may have under lien laws or payment bonds.
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{EM] AGC document 655-1998-Revised 2009: Contractor and subcontractor

O Dispute resolution

[ Read it yourself! J

11.4 MULTIPARTY PROCEEDING The parties agree that
to the extent permitted by Subcontract Document all parties
necessary to resolve a claim shall be parties to the same dis-
pute resolution proceeding. To the extent disputes between
the Contractor and Subcontractor involve in whole or in part
disputes between the Contractor and the Owner, disputes
between the Subcontractor and the Contractor shall be
decided by the same tribunal and in the same forum as
disputes between the Contractor and the Owner.
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{EM] AGC document 655-1998-Revised 2009: Contractor and subcontractor

O Dispute resolution _
Read it yourself!

11.5 DISPUTES BETWEEN CONTRACTOR AND
SUBCONTRACTOR In the event that the provisions for

resolution of disputes between the Contractor and the Owner
contained in the Subcontract Documents do not permit
consolidation or joinder with disputes of third parties, such as
the Subcontractor, resolution of disputes between the
Subcontractor and the Contractor involving in whole or in part
disputes between the Contractor and the Owner shall be
stayed pending conclusion of any dispute resolution
proceeding between the Contractor and the Owner. At the
conclusion of those proceedings, disputes between the
Subcontractor and the Contractor shall be submitted again to
mediation pursuant to Paragraph 11.1. Any disputes not
resolved by mediation shall be decided in the manner selected
in the agreement between the Owner and the Contractor.
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{EM] AGC document 655-1998-Revised 2009: Contractor and subcontractor

O Dispute resolution

[ Read it yourself! J

11.6 COST OF DISPUTE RESOLUTION The cost of any
mediation proceeding shall be shared equally by the parties
participating. The prevailing party in any dispute arising out of
or relating to this Agreement or its breach that is resolved by a
dispute resolution procedure designated in the Subcontract
Documents shall be entitled to recover from the other party
reasonable attorneys’ fees, costs and expenses incurred by
the prevailing party in connection with such dispute resolution
process.
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{EM] ConsensusDocs 750-2011-Revised 2014: Contractor and subcontractor

O Dispute mitigation and resolution [

Read it yourself! J

11.1 WORK CONTINUATION AND PAYMENT Unless otherwise agreed in writing, the Subcontractor shall continue the
Subcontract Work and maintain the Progress Schedule during any dispute mitigation or resolution proceedings. If the
Subcontractor continues to perform, the Constructor shall continue to make payments on the portion of the work not in

dispute in accordance with this Agreement.
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{EM] ConsensusDocs 750-2011-Revised 2014: Contractor and subcontractor

O Dispute mitigation and resolution [

Read it yourself! J

11.2 DISPUTES BETWEEN CONSTRUCTOR AND SUBCONTRACTOR If the dispute resolution provisions between the
Constructor and the Owner in the Subcontract Documents do not permit consolidation or joinder with disputes of third
parties, such as the Subcontractor, or if such dispute is only between the Constructor and the Subcontractor, then the
Parties shall submit the dispute to the dispute resolution procedures set forth in the section below.
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{EM] ConsensusDocs 750-2011-Revised 2014: Contractor and subcontractor

O Dispute mitigation and resolution

[ Read it yourself! ]

¢ Constructor-Subcontractor dispute resolution

11.3.1 DIRECT DISCUSSIONS If the Parties cannot reach resolution on a matter relating to or arising out of the
Agreement, the Parties shall endeavor to reach resolution through good faith direct discussions between the
Parties' representatives, who shall possess the necessary authority to resolve such matter and who shall record
the date of first discussions. If the Parties' representatives are not able to resolve such matter within five (5)
business Days, the Parties' representatives shall immediately inform senior executives of the Parties in writing
that resolution was not affected. Upon receipt of such notice, the senior executives of the Parties shall meet
within five (5) business Days to endeavor to reach resolution. If the matter remains unresolved after fifteen (15)
Days from the date of first discussion, the Parties shall submit such matter to the dispute resolution procedures

selected in ARTICLE 11.
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{EM] ConsensusDocs 750-2011-Revised 2014: Contractor and subcontractor
O Dispute mitigation and resolution _
Read it yourself!
¢ Constructor-Subcontractor dispute resolution

11.3.2 MEDIATION If direct discussions pursuant to the subsection immediately above do not result in resolution
of the matter, the Parties shall endeavor to resolve the matter by mediation through the current Construction
Industry Mediation Rules of the American Arbitration Association (AAA), or the Parties may mutually agree to
select another set of mediation rules. The administration of the mediation shall be as mutually agreed by the
Parties. The mediation shall be convened within thirty (30) working Days of the matter first being discussed and
shall conclude within forty-five (45) working Days of the matter being first discussed. Either Party may terminate
the mediation at any time after the first session by written notice to the non-terminating Party and to the

mediator. The costs of the mediation shall be shared equally by the Parties.
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{EM] ConsensusDocs 750-2011-Revised 2014: Contractor and subcontractor

O Dispute mitigation and resolution

[ Read it yourself! ]

¢ Constructor-Subcontractor dispute resolution

11.3.3 BINDING DISPUTE RESOLUTION If the matter is unresolved after submission of the matter to a mitigation
procedure or to mediation, the Parties shall submit the matter to the binding dispute resolution procedure using
the current Construction Industry Arbitration Rules of the AAA and administered by the AAA.

11.3.4 COSTS The costs of any binding dispute resolution procedure and reasonable attorneys' fees shall be
borne by the non-prevailing Party, as determined by the adjudicator of the dispute.

11.3.5 VENUE The venue for any binding dispute resolution proceeding shall be Kansas City, Missouri.
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{EM] ConsensusDocs 750-2011-Revised 2014: Contractor and subcontractor

O Dispute mitigation and resolution

[ Read it yourself! ]

¢ Constructor-Subcontractor dispute resolution

11.3.6 Neither Party may commence arbitration if the claim or cause of action would be barred by the applicable
statute of limitations had the claim or cause of action been filed in a state or federal court. Receipt of a demand
for arbitration by the person or entity administering the arbitration shall constitute the commencement of legal
proceedings for the purposes of determining whether a claim or cause of action is barred by the applicable
statute of limitations. If, however, a state or federal court exercising jurisdiction over a timely filed claim or
cause of action orders that the claim or cause of action be submitted to arbitration, the arbitration proceeding
shall be deemed commenced as of the date the court action was filed, provided that the Party asserting the
claim or cause of action files its demand for arbitration with the person or entity administering the arbitration
within thirty (30) Days after the entry of such order.

11.3.7 An award entered in an arbitration proceeding pursuant to this Agreement shall be final and binding upon
the Parties, and judgment may be entered upon an award in any court having jurisdiction
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{EM] ConsensusDocs 750-2011-Revised 2014: Contractor and subcontractor

O Dispute mitigation and resolution

< Constructor-Subcontractor dispute resolution [ Read it yourself! ]

11.4 MULTIPARTY PROCEEDING All parties necessary to resolve a matter agree to be parties to the same dispute
resolution proceeding. To the extent disputes between the Constructor and Subcontractor involve in whole or in part
disputes between the Constructor and the Owner, disputes between the Subcontractor and the Constructor shall be
decided by the same tribunal and in the same forum as disputes between the Constructor and the Owner.

11.5 NO LIMITATION OF RIGHTS OR REMEDIES Nothing in this article shall limit any rights or remedies not expressly
waived by either Constructor or Subcontractor.
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O Claims and disputes

% Mediation [ Read it yourself! ]

§ 6.1 Mediation

§ 6.1.1 Claims. disputes. or other matters in controversy arising out of or related to this Subcontract. except those waived
as provided for in Sections 6.4 and 11.3.2. shall be subject to mediation as a condition precedent to binding

dispute resolution.

§ 6.1.2 The parties shall endeavor to resolve their Claims by mediation which. unless the parties mutually agree
otherwise. shall be administered by the American Arbitration Association in accordance with its Construction Industry
Mediation Procedures in effect on the date of the Agreement. A request for mediation shall be made in writing.
delivered to the other party to this Subcontract and filed with the person or entity administering the mediation. The
request may be made concurrently with the filing of binding dispute resolution proceedings but. in such event.
mediation shall proceed in advance of binding dispute resolution proceedings, which shall be stayed pending mediation
for a period of 60 days from the date of filing. unless stayed for a longer period by agreement of the parties or court
order. If an arbitration is stayed pursuant to this Section 6.1.2. the parties may nonetheless proceed to the selection of
the arbitrators(s) and agree upon a schedule for later proceedings.

§ 6.1.3 The parties shall share the mediator’s fee and any filing fees equally. The mediation shall be held in the place
where the Project is located. unless another location is mutually agreed upon. Agreements reached in mediation shall be
enforceable as settlement agreements in any court having jurisdiction thereof.

.
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O Claims and disputes

¢ Binding dispute resolution

[ Read it yourself! ]

§ 6.2 Binding Dispute Resolution
For any Claim subject to. but not resolved by mediation pursuant to Section 6.1, the method of binding dispute

resolution shall be as follows:
(Check the appropriate box.)

(1 Arbitration pursuant to Section 6.3 of this Agreement

] Litigation in a court of competent jurisdiction

] Other: (Specifv)
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O Claims and disputes

< Arbitration [ Read it yourself! ]

§ 6.3 Arbitration

§ 6.3.1 If the Contractor and Subecontractor have selected arbitration as the method of binding dispute resolution in
Section 6.2. any Claim subject to. but not resolved by. mediation shall be subject to arbitration which. unless the parties
mutually agree otherwise. shall be administered by the American Arbitration Association in accordance with its
Construction Industry Arbitration Rules in effect on the date of this Agreement. The arbitration should be conducted in
the place where the Project is located. unless another location is mutually agreed upon. A demand for arbitration shall
be made in writing. delivered to the other party to the Subconfract. and filed with the person or entity administering the
arbitration. The party filing a notice of demand for arbitration must assert in the demand all Claims then known to that
party on which arbitration 1s permitted to be demanded.

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .l gilodl gudo ;53 900 50 bsd 398 Ao ,58 378



0jgp wle a5 > Jab ;o OMWS| g slesl o pow
(Construction Phase) | ,>llcale 56 0 S ¢ soles cleol o poe g aslp gl
{EW AIA document A401-2017: GC and SC

O Claims and disputes

< Arbitration [ Read it yourself! ]

§ 6.3.2 A demand for arbitration shall be made no earlier than concurrently with the filing of a request for mediation but
in no event shall it be made after the date when the institution of legal or equitable proceedings based on the Claim
would be barred by the applicable statute of limitations. For statute of limitations purposes. receipt of a written demand
for arbitration by the person or entity administering the arbitration shall constitute the institution of legal or equitable

proceedings based on the Claim.

§ 6.3.3 The award rendered by the arbitrator or arbitrators shall be final. and judgment may be entered upon it in
accordance with applicable law in any court having jurisdiction thereof.

§ 6.3.4 The foregoing agreement to arbitrate, and other agreements to arbitrate with an additional person or entity duly
consented to by parties to the Agreement. shall be specifically enforceable under applicable law in any court having

jurisdiction thereof.
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O Claims and disputes

% Arbitration Read it yourself!

§ 6.3.9 Consolidation or Joinder

§ 6.3.5.1 Subject to the rules of the American Arbitration Association or other applicable arbitration rules. either party
may consolidate an arbitration conducted under this Agreement with any other arbitration to which it 18 a party provided
that (1) the arbitration agreement governing the other arbitration permits consolidation: (2) the arbitrations to be
consolidated substantially involve common questions of law or fact: and (3) the arbitrations employ materially similar
procedural rules and methods for selecting arbitrator(s).

§ 6.3.5.2 Subject to the rules of the American Arbitration Association or other applicable arbitration mles, either party
may include by joinder persons or entities substantially involved in a common question of law or fact whose presence is
required if complete relief is to be accorded in arbitration. provided that the party sought to be joined consents in writing
to such joinder. Consent to arbitration involving an additional person or entity shall not constitute consent to arbitration
of a Claim. dispute. or other matter in question not described in the written consent.

§ 6.3.5.3 The Confractor and Subcontractor grant to any person or entity made a party fo an arbitration conducted under

this Section 6.3. whether by joinder or consolidation. the same rights of joinder and consolidation as the Confractor and
Subcontractor under this Agreement.
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O Claims and disputes

<% Waiver of claims for consequential damages [ Read it yourself! ]

§ 6.4 Waiver of Claims for Consequential Damages
The Contractor and Subcontractor waive claims against each other for consequential damages arising out of or relating

to this Subcontract. including without limitation. any consequential damages due to either party’s termination in
accordance with Article 7. Nothing contained herein shall be deemed to preclude an award of liquidated damages. when
applicable. in accordance with the requirements of this Agreement.

§ 11.3.2 Before issuance of the final payment, the Subcontractor. if required. shall submit evidence satisfactory to the
Contractor that all payrolls. bills for materials and equipment. and all known indebtedness connected with the
Subcontractor’s Work have been satisfied. Acceptance of final payment by the Subcontractor shall constitute a waiver
of claims by the Subcontractor. except those previously made in writing and identified by the Subconfractor as unsettled
at the time of final Application for Payment.
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U Dispute Resolution Board: As is well known, the procedure for the settlement of

disputes in Clause 20 of the New Red Book provides that disputes must be submitted

initially to the Engineer for decision before they may be referred to arbitration.

O Under this new alternative, instead of having disputes submitted to the Engineer for
settlement before arbitration,
they would be submitted to the Board.
* Where this alternative procedure is adopted,
the Engineer would no longer have any involvement in deciding

disputes under Clause 20.

[ How the board is constituted and how it should operate? J
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O Employer’s and Contractor’s Claims (20) This part has been received a
% Claims (20.1) great change and improvement
v" DNP = Defects notification period compared to 1999

A Claim may arise:

(@8  if the Employer considers that the Employer is entitled to any additional
payment from the Contractor (or reduction in the Contract Price) and/
or to an extension of the DNP;

(o) i the Contractor considers that the Contractor is entitled to any
additional payment from the Employer and/or to EOT; or

(c)  if either Party considers that he/she is entitled to another entitlemant
or relief against the other Party. Such other entitterment or relief
may be of any kind whatsoever (including in connection with any
certificate, determination, instruction, Notice, opinion or valuation
of the Engineer) except to the extent that it involves any entitlement
referred to in sub-paragraphs (a) and/or (b) above.
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A FIDIC (Red Book)

U Employer’s and Contractor’s Claims (20)
% Claims (20.1)

In the case of a Claim under sub-paragraph (a) or (b) above, Sub-Clause
20.2 [Claims For Payment and/or EQT) shall apply.

In the case of a Claim under sub-paragraph (c) above where the other Party
or the Engineer has disagreed with the requested entitlement or relief (or is
deemed to have disagreed if he/she does not respond within a reasonable
time), a Dispute shall not be deemed to have arisen but the claiming Party
may, by giving a Notice refer the Claim to the Engineer and Sub-Clause 3.7
[Agreement or Determination] shall apply. This Motice shall be given as soon
as practicable after the claiming Party becomes aware of the disagreeament

(or deemed disagreement) and include details of the claiming Party's case and

the other Party’s or the Engineer's disagreement (or deemed disagreement).
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U Employer’s and Contractor’s Claims (20)

% Claims for payment and/or EOT (20.2)

If either Party considers that he/she is entitled to any additional payment by
the other Party (or, in the case of the Employer, a reduction in the Contract
Price) and/or to FOT (in the case of the Contractor) or an extension of the
DMNP (in the case of the Employer) under any Clause of these Conditions or
otherwise in connection with the Contract, the following Claim procedure
shall apply:
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U Employer’s and Contractor’s Claims (20)

% Claims for payment and/or EOT (20.2)

20.2.1

MNotice of Claim

The claiming Party shall give a Notice to the Engineer, describing the event
or circumstance giving rise to the cost, loss, delay or extension of DNP for
which the Claim is made as soon as practicable, and no later than 28 days
after the claiming Party became aware, or should have become aware, of
the event or circumstance (the "MNotice of Claim” in these Conditions).

If the claiming Party fails to give a Notice of Claim within this period of 28
days, the claiming Party shall not be entitled to any additional payment,
the Contract Price shall not be reduced (in the case of the Employer as the
claiming Party), the Time for Completion (in the case of the Contractor as
the claiming Party) or the DNP (in the case of the Employer as the claiming
Party) shall not be extended, and the other Party shall be discharged from
any liability in connection with the event or circumstance giving rise to the
Claim.
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U Employer’s and Contractor’s Claims (20)

¢ Claims for payment and/or EOT (20.2)
20.2.2 Engineer's initial response

If the Engineer considers that the claiming Party has failed to give the Notice
of Claim within the period of 28 days under Sub-Clause 20.2.1 [Notice of
Claim] the Engineer shall, within 14 days after receiving the Notice of Claim,
give a Notice To the claming Party accordingly [with reasons].

If the Engineer does not give such a Notice within this period of 14 days,
the Notice of Claim shall be deemed to be a valid Notice. If the other Party
disagrees with such deemed valid Notice of Claim the other Party shall give
a Notice to the Engineer which shall include details of the disagreement.
Thereafter, the agreement or determination of the Claim under Sub-Clause
20.2.5 [Agreement or determination of the Claim] shall include a review by
the Engineer of such disagreement.

If the claiming Party receives a Notice from the Engineer under this Sub-Clause
and disagrees with the Engineer or considers there are circumstances which
justify late submission of the Notice of Claim, the claiming Party shall include in
its fully detailed Claim under Sub-Clause 20.2.4 [Fully detailed claim] details of
such disagreement or why such late submission is justified (as the case may be).
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% Claims for payment and/or EOT (20.2) [ Remember this? ]
20.2.3 Contemporary records

In this Sub-Clause 20.2, “contemporary records” means records that are
prepared or generated at the same time, or immediately after, the event or
circumstance giving rise to the Claim.

The claiming Party shall keep such contemporary records as may be
necessary to substantiate the Claim.

Without admitting the Employer's liability, the Engineer may monitor the
Contractor's contemporary records and/or instruct the Contractor to
keep additional contemporary records. The _Contractor shall permit the
Engineer to inspect all these records during normal working hours (or at
other times agreed by the Contractor), and shall if instructed submit copies
to the Engineer. Such monitoring, inspection or instruction (if any) by the
Engineer shall not imply acceptance of the accuracy or completenass of the
Contractor's contemporary records.
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U Employer’s and Contractor’s Claims (20)

¢ Claims for payment and/or EOT (20.2)

By: Alavipour, PhD, PMP, CM

20.2.4  Rully detailad Claim

In this Sub-Clause 20.2, “fully detailed Claim™ means a submission which
includes:

(2]  a detalled descrption of the event or circumstance giving rise to the
Claim;

(o)  astatement of the contractual and/or other legal basis of the Claim;
(c)  all contemporary records on which the claiming Party relies; and

(d)  detailed supporting particulars of the amount of additional payment
claimed (or amount of reduction of the Contract Price in the case of
the Employer as the claiming Party), and/or ECT claimed (in the case
of the Contractor) or extension of the DNP claimed (in the case of the
Employer).

Within either:

(1) 84 days after the claming Party became aware, or should have
become aware, of the event or circumstance giving rise to the Claim,

ar

(ii) such other period (if any) as may be proposed by the claiming Party
and agreed by the Engineer

the claiming Party shall submit to the Er_wgi neer a fgllyr r_detg:i_led Clainju_
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% Claims for payment and/or EOT (20.2)

If within this time limit the claiming Party fails to submit the statement under
sub-paragraph (b) above, the Notice of Claim shall be deemed to have

lapsed, it shall no longer be considered as a valid Notice, and the Engineer
shall, within 14 days affer this fime limit has expired, give a Notice 1o the
claiming Party accordingly.

If the Engineer does not give such a Notice within this pericd of 14 days,

, i \ the Notice of Claim shall be deemed to be a valid Notice. If the other Party

0, let’s see 20.2.6 [claims of disagress with such deemed valid Notice of Claim the other Party shall give

continuing effect] first a Notice to the Engineer which sha_ll in_clude details _Df the disagreement.

, Thereafter, the agreement or determination of the Claim under Sub-Clause

and 20.2.5 [Agreement or determination of the Claim] shall include a review by
the Engineer of such disagreement.

‘s

then talk about 20.2.5

Ifthe claiming Party receivas a Maotice from the Engineer under this Sub-Clause
[agreement or 20.2.4 and if the claiming Party disagrees with such Motice or considers

there are circumstances which justify late submission of the statement under

sub-paragraph (b) above, the fully detailed claim shall include details of the
claiming Party's disagreement or why such late submission is justified (as the

case may be).

determination of the claim]/

If the event or circumstance giving rise to the Claim has a continuing effect,
By: Alavipour, PhD, PMP, CMIT v oub-Clause 20.2.6 [Claims of confinuing effect] shall apply.
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U Employer’s and Contractor’s Claims (20)

% Claims for payment and/or EOT (20.2)

20.26 Claims of continuing effect

/ Do not forget that bOth\ If the event or circumstance giving rise to a Claim under this Sub-Clause
20.2 has a continuing effect:
Employer and Contractor

(a8  the fully detailed Claim submitted under Sub-Clause 20.2.4 [Fully

can claim! detailed Claim)] shall be considered as interim:;
[©)  inrespect of this first intenm fully detailed Claim, the Engineer shall
Contractor: give his/her response on the contractual or other legal basis of the
... aim, by giving a Nofice To the claiming Party, within the time limit for
Claim, by givi P ithin the time limit f
1. Additional payment agreement under Sub-Clause 3.7.3 [Time fimits];
2 EOT (c)  after submitting the first interim fully detailed Claim the claiming Party

shall submit further interim fully detailed Claims at monthly intervals,
giving the accumulated amount of additional payment claimed (or the
reduction of the Contract Price, In the case of the Employer as the
. claiming Party), and/or extension of time claimed (in the case of the
Em D|OV€I’. Contractor as the claiming Party) or extension of the DNP (in the case
1. Reduction of the of the Employer as the clalm.lng Party); and | | N

(d) the claiming Party shall submit a final fully detailed Claim within 28 days

: after the end of the effects resulting from the event or circumstance, or

contract price within such other period as may be proposed by the claiming Party and

: agread by the Engineer. This final fully detailed Claim shall give the total

& Extension of DNP / amount of additional payment clamed (or the reduction of the Contract
—l—— Price, in the case of the Employer as the claiming Party), and/or extension

of time claimed (in the case of the Contractor as the claiming Party) or

By: Alavipour, PhD, PMP, ( extension of the DNP (in the case of the Employer as the claiming Party). »5° 392
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U Employer’s and Contractor’s Claims (20)
% Claims for payment and/or EOT (20.2)

20,25  Agreement or determination of the Claim

After receiving a fully detailed Claim either under Sub-Clause 20.2.4 [Fully

detailed Claim], or an interim or final fully detalled Claim (as the case may
be) under Sub-Clause 20.2.6 [Claims of continuing effect], the Enginear shall
proceed under Sub-Clause 3.7 [Agreement or Determination] to agree or
determine:

(@  the additional payment (if any) to which the claiming Party is entitled
or the reduction of the Contract Price (in the case of the Employer as
the claiming Party); and/or

(o)  the extension (if any) of the Time for Completion (before or after its
expiry) under Sub-Clause 8.5 [Extension of Time for Completion] (in
the case of the Contractor as the claiming Party), or the extension (if
any) of the DNP (before its expiry) under Sub-Clause 11.3 [Extension
of Defects Nofincation Perniod] (in the case of the Employer as the

claiming Party),
to which the claiming Party is entitled under the Contract.
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If the Engineer has given a MNotice under Sub-Clause 20.2.2 [Engineer's
inifial response] and/or under Sub-Clause 20.2.4 [Fully detailed Claim],
the Claim shall nevertheless be agreed or determined in accordance with
this Sub-Clause 20.2.5. The agreement or determination of the Claim shall
include whether or not the Notice of Claim shall be treated as a valid Notice
taking account of the details (if any) included in the fully detailed claim of the
claiming Party's disagreement with such Notice(s) or why late submission is
justified (as the case may be). The circumstances which may be taken into
account (but shall not be binding) may include:

. whether or to what extent the other Party would be prejudiced by
acceptance of the late submission;

. in the_case of the time limit under Sub-Clause 20.2.1 [Notice of
Claim], any evidence of the other Party’s prior knowledge of the event
or circumstance giving rise to the Claim, which the claiming Party may
include in its supporting particulars; and/or

. in the case of the time limit under Sub-Clause 20.2.4 [Fully detailed
Claim], any evidence of the other Party's prior knowledge of the
contractual and/or other legal basis of the Claim, which the claiming
Party may include in its supporting particulars.
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% Agreement and
determination
(3.7)

When carrying out his/her duties under this Sub-Clause, the Engineer shall act
neutrally between the Parties and shall not be deemed to act for the Employer.

Whenever these Conditions provide that the Engineer shall proceed under
this Sub-Clause to agree or determine any matter or Claim, the following
procedura shall apply:
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% Agreement and
determination
(3.7)

By: Alavipour, PhD, PMP, CMIT

3.7.1 Consultation to reach agreement

The Engineer shall consult with both Partigs jointly and/or separately, and
shall encourage discussion between the Parties in an endeavour to reach
agreement. The Engineer shall commence such consultation promptly
to allow adequate time to comply with the time limit for agreement under
Sub-Clause 3.7.3 [Time limits]. Unless otherwise proposed by the Engineer
and agreed by both Parties, the Engineer shall provide both Parties with a
record of the consultation.

If agreement is achieved, within the time limit for agreement under Sub-Clause
3.7.3 [lime limits], the Engineer shall give a Notice to both Parties of the
agreement, which agreement shall be signed by both Parties. This Notice
shall state that it is a "Notice of the Parties” Agreement” and shall include a
copy of the agreement.

(a8  no agreement is achieved within the time limit for agreement under
oub-Clause 3.7.3 [Time limits]; or

(b)  both Parties advise the Engineer that no agreement can be achieved
within this time limit
whichever is the earlier, the Engineer shall give a Notice to the Parties

accordingly and shall immediately proceed as specified under Sub-Clause
3.7.2 [Engineer’s Determination).

WWw.dralavipour.com .l glodly g 455 g0 50 Lo G99 Jlao ;55 396
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4 FIDIC-2017 3.7.2  Engineer's Determination

o2 Agreement and The Engineer shall make a fair determination of the matter or Claim, in

accordance with the Contract, taking due regard of all relevant circumstances.

determination Within the time limit for determination under Sub-Clause 3.7.3 [Time limits)],
the Engineer shall give a Notice to both Parties of his/her determination.

(3.7) This Natice shall state that it is a "Notice of the Engineer's Determination”,
and shall describe the determination in_detail with reasons and detailed
supporting particulars.

3.7.3 Time limits

The Engineer shall give the Notice of agreement, if agreement is achieved,
within 42 days or within such other time limit as may be proposed by the
Engineer and agreed by both Parties (the "time limit for agreement” in these
Conditions). after:

(a)  inthe case of a matter to be agreed or determined (not a Claim), the

date of commencement of the time limit for agreament as stated in the
applicable Sub-Clause of these Conditions;
(o)  in the case of a Claim under sub-paragraph (c) of Sub-Clause 20.1
[Claims], the date the Engineer receives a Notice under Sub-Clause
20.1 from the claiming Party; or
(c)  inthe case of a Claim under sub-paragraph (a) or (b) of Sub-Clause
20.1 [Claims], the date the Engineer receives:
() a fully detailed Claim under Sub-Clause 20.2.4 [Fully Detailed
Claim]; or
(i) in the case of a Clam under Sub-Clause 20.2.6 [Claims of
continuing effect], an interim or final fully detailed Claim (as the
case may be).

By: Alavipour, PhD, PMP, CMIT
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% Agreement and

determination

The Engineer shall give the Notice of his/her determination within 42 days
(3-7) or within such other time limit as may be proposed by the Engineer and
agreed by both Parties (the *time limit for determination” in these Conditions),
after the date corresponding to his/her obligation to proceed under the last
paragraph of Sub-Clause 3.7.1 [Consultation to reach agreament].

If the Engineer does not give the Notice of agreement or determination within
the relevant time limit:

(1) in the case of a Claim, the Engineer shall be deemed to have given a
determination rejecting the Claim; or

(ii) in the case of a matter to be agreed or determined, the matter shall
be deemed to be a Dispute which may be referred by either Party to the
DAAR for its decision under Sub-Clause 21.4 [Obtaining DAAB's Decision)
without the need for a NOD (and Sub-Clause 3.7.5 [Dissatisfaction with
Enginears determination] and sub-paragraph (a) of Sub-Clause 21.4.4
[Reference of a Dispute to the DAAE] shall not apply).
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% Agreement and

determination 3.7.4 Effect of the agreement or determination
(3 7) Each agreement or determination shall be binding on both Parties (and shall
' be complied with by the Engineer] unless and until corrected under this

Sub-Clause or, in the case of a determination, it is revised under Clause 21
[Disputes and Arbitration).

If an agreement or determination concerns the payment of an amount from
one Party to the other Party, the Contractor shall include such an amount

in the next Statement and the Engineer shall include such amount in the
Payment Certificate that follows that Statement.

If, within 14 days after giving or receiving the Engineer’s Notice of agreement

or determination, any error of a typographical or clerical or arithmetical nature

is found:

(a) _by the Engineer: then he/she shall immediately advise the Parties
accordingly; or

(b) by a Party: then that Party shall give a Notice to the Engineer, stating
that it is given under this Sub-Clause 3.7.4 and clearly identifying the
error. If the Engineer does not agree there was an error, he/she shall
immediately advise the Parties accordingly.
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By: Alavipour, PhD, PMP, CMIT
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The Engineer shall within 7 days of finding the error, or receiving a Notice
under sub-paragraph (b) above (as the case may be), give a Nofice to
both Parties of the corrected agreement or determination. Thereafter, the
corrected agreement or determination shall be treated as the agreement or
determination for the purpose of these Conditions.

3.7.5 Dissatisfaction with Engineer's determination

If either Party is dissatisfied with a determination of the Engineer:

(a)  the dissatisfied Party may give a NOD to the other Party, with a copy
to the Engineer;

(b)  this NOD shall state that it is a "Notice of Dissatisfaction with the
Engineer's Determination” and shall set out the reasonis] for
dissatisfaction;

()  this NOD shall be given within 28 days after receiving the Engineer's
MNotice of the determination under Sub-Clause 3.7.2 [Engineer’s
Determination] or_if applicable, his/her MNotice of the comrected
determination under Sub-Clause 3.7.4 [Effect of the agreement or
detarmination] (or, in the case of a deemed determination rejecting
the Claim, within 28 days after the time limit for determination under
oub-Clause 3.7.3 [Time limits] has expired); and

(d)  thereafter, either Party may proceed under Sub-Clause 21.4 [Obtaining
DAARB's Decision].
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% Agreement and

If no NOD is given by either Party within the period of 28 days stated in
sub-paragraph (c) above, the determination of the Engineer shall be deemed
to have been accepted by both Parties and shall be final and binding on

(3. 7) them.

If the dissatisfied Party is dissatisfied with only part(s) of the Engineer's
determination:

(1) this part(s) shall be cleary identified in the NOD;

(ii}) this part(s), and any other parts of the determination that are affected
by such part(s) or rely on such part(s) for compieteness, shall be
deemed to be severable from the remainder of the determination; and

(i} the remainder of the determination shall become final and binding on
both Parties as if the NOD had not been given.

In the event that a Party fails to comply with an agreement of the Parties under
this Sub-Clause 3.7 or a final and binding determination of the Engineer, the

other Party may, without prejudice to any other rights it may have, refer the
failure itself directly to arbitration under Sub-Clause 21.6 [Arbitration] in which
case the first and the third paragraphs of Sub-Clause 21.7 [Failure to Comply
with DAARB's Decision] shall apply to such reference in the same manner as
these paragraphs apply to a final and binding decision of the DAAB.

determination
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O Disputes and Arbitration (21)
¢ Constitution of the Dispute Avoidance and Adjudication Board (DAAB)

Disputes shall be decided by a DAAB in accordance with Sub-Clause 21.4
[Obtaining DAAE's Decision]. The Parties shall jointly appoint the member(s)
of the DAAE within the time stated in the Contract Data (if not stated, 28
days) after the date the Contractor receives the Letter of Acceptance.

The DAAB shall comprise, as stated in the Contract Data, either one suitably

qualified member (the "sole member”) or_three suitably qualified members
(the “members”). If the number is not so stated, and the Parties do not agree

otherwise, the DAAB shall comprise three members.

The sole member or three members (as the case may be) shall be selected
from those named in the list in the Contract Data, other than anyone who 1s
unable or unwilling to accept appointment to the DAAR.
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O Disputes and Arbitration (21)
¢ Constitution of the Dispute Avoidance and Adjudication Board (DAAB)

By: Alavipour, PhD, PMP, CMIT

If the DAARB is to comprise three members, each Party shall select one
member for the agreement of the other Party. The Parties shall consult both
these members and shall agree the third member, who shall be appointed to
act as chairperson.

The DAAB shall be deemed to be constituted on the date that the Parties
and the sole member or the three members (as the case may be) of the
DAAB have all signed a DAAE Agresment.

The terms of the_remuneration of either the sole member or each of the

three members, including the remuneration of any expert whom the DAAB
consults, shall be mutually agreed by the Parties when agreeing the terms of

the DAAB Agreement. Each Party shall be responsible for paying one-half of

this remuneration.
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¢ Constitution of the Dispute Avoidance and Adjudication Board (DAAB)

If at any time the Parties so agree, they may appoint a suitably qualified

parson or persons to replace any one or more members of the DAAE.
Unless the Parties agree otherwise, a replacement DAAE member shall be

appointed if a member declines to act or is unable to act as a result of death,
iliness, disability, resignation or termination of appointment. The replacement

memiber shall be appointed in the same manner as the replaced member was
required to have been selected or agreed, as described in this Sub-Clause.

The appointment of any member may be terminated by mutual agreement
of both Parties, but not by the Employer or the Contractor acting alone.

Unless otherwise agreed by both Parties, the term of the DAAB (including
the appointment of each member) shall expire eithar:

(@  on the date the discharge shall have become, or deemed to have
become, effective under Sub-Clause 14.12 [Discharge]; or
(b) 28 days after the DAAB has given its decision on all Disputes, referred

to it under Sub-Clause 21.4 [Obfaining DAAE's Decision)] before such

When submitting the Final Staterment or the Partially Agreed Final Statement
(a5 the case may be), the Contractor shall submit a discharga which confirms
that the total of such Statement represents full and final settlement of all
mongys due to the Contractor under or in connection with the Gonfract.
This discharge may state that the total of the Statement is subject to any
payment that may become due in respect of any Dispute for which a DAAB
proceeding or arbitration is in progress under Sub-Clause 21.6 [Arbitration]
and/or that it becomes effective after the Gontractor has recaived:

(@  full payment of the amount certified in the FPC; and
(b)  the Performance Security.

If the Contractor fails to submit this discharge, the discharge shall be deemed
to have been submitted and to have become effective when the conditions
of sub-paragraphs (a) and (b} have been fulfilied.

A discharge ungler this Sub-Clause shall not affect either Party's liability
or entitiemnent in| respect of any Dispute for which a DAAB proceeding or
arbitration is in grogress under Clause 21 [Disputes and Arbitration].

discharge has become effective,

whichever is later.

*

By: Alavipour, PhD, PMP, CMIT
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O Disputes and Arbitration (21)
¢ Constitution of the Dispute Avoidance and Adjudication Board (DAAB)

However, if the Contract is terminated under any Sub-Clause of these
Conditions or otherwise, the term of the DAAE (including the appointment of
each member) shall expire 28 days after:

(1) the DAAE has given its decision on all Disputes, which were referred
to it (under Sub-Clause 21.4 [Obtaining DAAB's Decision]) within 224
days after the date of termination; or

(1i) the date that the Parties reach a final agreement on all matters
{including payment) in connection with the termination

whichever is earlier.
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If any of the following conditions apply, namely:

% Failure to (a)  ifthe DAAR is to comprise a sole member, the Parties fail to agree the
. appointment of this member by the date stated in the first paragraph

appoint DAAB of Sub-Clause 21.1 [Constitution of the DAAB]; or
members (21.2) b)  if the DAAB is to comprise three persons, and if by the date stated in

the first paragraph of Sub-Clause 21.1 [Constitution of the DAAB]:
(i} either Party fails to select a member (for agreement by the other

Party);
(i) either Party fails to agree a member selected by the other Party;
and/or
(i} the Parties fail to agree the appointment of the third member (to
e ™ act as chairperson) of the DAAB;

(c)  the Parties fail to agree the appointment of a replacement within 42

days after the date on which the sole member or one of the three

Read it yourself' members declines to act or is unable to act as a result of death,
) illness, disability, resignation, or termination of appointment; or

(d) if, after the Parties have agreed the appointment of the member(s)
\ / or replacement, such appointment cannot be effected becauss
one Party refuses or fails to sign a DAAB Agreement with any such
member or replacement (as the case may be) within 14 days of the
other Party's request to do so,

then the appointing entity or official named in the Contract Data shall, at the
request of either or both Parties and after due consultation with both Parties,
appoint the member(s) of the DAAB (who, in the case of sub-paraaraph (d)
above, shall be the agreed member(s) or replacement). This appointment
shall be final and conclusive.
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O Disputes and Arbitration (21)

«» Avoidance of
disputes (21.3)

a copy to
’[he Engineer) the DME to mﬂvlde assm’[ance Ell"HZl-"Gf’ mﬁ:rrmallﬁ,r discuss and

attermpt to resolve any issue or disagreement that may have arisen between
them during the performance of the Contract. if the DAAB becomes aware of
an issue or disagreement, it may invite the Parties to make such a joint request.

Such joint request may be made at any time, except during the period that
the Engineer is carrying out his/her duties under Sub-Clause 3.7 [Agreement
or Determination] on the matter at issue or in disagreement unless the Parties
agree otherwise.

Such informal assistance may take place during any meeting, Site visit or
otherwise. However, unless the Parties agree otherwise, both Parties shall be
_present at such discussions, The Parties are not bound to act on any advice
given during such informal meetings, and the DAAE shall not be bound in any
future Dispute resolution process or decision by any views or advice given
during the informal assistance process, whether provided orally or in writing.
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O Disputes and Arbitration (21)

 Obtaining
DAAB’s
decision (21.4)

If a Dispute arises betwesan the Parties then either Party may refer the Dispute
to the DAAB for its decision (whether or not any informal discussions have
been held under Sub-Clause 21.3 [Avoidance of Disputes]) and the following
provisions shall apply.
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O Disputes and Arbitration (21)

++ Obtaining

DAAB’s 21.41 Beference of a Dispute to the DAAB
decision (21.4) The reference of a Dispute to the DAAB (the “reference” in this Sub-Clause
21.4) shall:

(@  ifSub-Clause 3.7 [Agreement or Determination] applied to the subject
matter of the Dispute, be made within 42 days of giving or receiving
(as the case may be) a NOD under Sub-Clause 3.7.5 [Dissatisfaction

with Engineer’s determination]_If the Dispute is not referred to the
DAAR within this period of 42 days, such NOD shall be deemed to

have lapsed and no longer be valid;

state that it is given under this Sub-Clause;

) set out the referring Party’s case relating to the Dispute;

(d)  beinwriting, with copies to the other Party and the Engineer; and

for a DAAE of three persons, be deemed to have been received by
the DAARB on the date it is received by the chairperson of the DAAB.

g

o

The reference of a Dispute to the DAAE under this Sub-Clause shall, unless
m— prohibited by law, be deemed to interrupt the running of any applicable
statute of limitation or prescription period.
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O Disputes and Arbitration (21)

 Obtaining
DAAB’s
decision (21.4)

21.4.2 The Parties’ obligations after the reference

Both Parties shall promptly make available to the DAAB all information,
access to the Site, and appropriate facilities, as the DAAB may require for
the purposes of making a decision on the Uispute.

Unless the Contract has already been abandoned or terminated, the Parties
shall continue to perform their obligations in accordance with the Contract.
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O Disputes and Arbitration (21)

++ Obtaining
DAAB’s
decision (21.4)

21.4.3 The DAAB's decision

The DAAB shall complete and give its decision within:

(@ 84 days after receiving the reference; or

(o)  such period as may be proposed by the DAAB and agreed by both
Parties.

However, if at the end of this pericd, the due date(s) for payment of any
DAAB member's invoice(s) has passed but such invoice(s) remains unpaid,
the DAAB shall not be obliged to give its decision until such outstanding
invoice(s) have been paid in full, in which case the DAAB shall give its
decision as soon as practicable after payment has been received.

The decision shall be given in writing to both Parties with a copy to the
Engineer, shall be reasoned, and shall state that it is given under this
Sub-Clause.
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O Disputes and Arbitration (21)

* Obtalnl,ng The decision shall be binding on both Parties, who shall promptly comply
DAA_B S with it whether or not a Party gives a NOD with respect to such decision
decision (21.4) under this Sub-Clause. The Employer shall be responsible for the Engineer’s

compliance with the DAAB decision.

If the decision of the DAAB requires a payment of an amount by one Party to
the other Party

(1) subject to sub-paragraph (i) below, this amount shall be immediately
due and payable without any certification or Notice; and

(i) the DAAE may (as part of the decision), at the request of a Party
but only if there are reasonable grounds for the DAAE to believe that
the payee will be unable to repay such amount in the event that the
decision is reversed under Sub-Clause 21.6 [Arbitration], require
the payee to provide an appropriate security (at the DAAB's sole
discretion) in respect of such amount.

The DAAB proceeding shall not be deemed to be an arbitration and the
DAAB shall not act as arbitrator(s).
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O Disputes and Arbitration (21)

 Obtaining
DAAB’s
decision (21.4)

21.4.4  Dissatisfaction with DAAB's decision

If either Party is dissatisfied with the DAAB's decision:

(@  such Party may give a NOD to the other Party, with a copy to the
DAAE and to the Engineer;

o)  this NOD shall state that it is a "MNotice of Dissatisfaction with the
DAABE's Decision” and shall set out the matter in Dispute and the
reason(s) for dissatisfaction; and

([c)  this NOD shall be given within 28 days after receiving the DAAB's
decision.

If the DAAR fails to give its decision within the pericd stated in Sub-Clause
21.4.3 [The DAAB's decision], then either Party may, within 28 days after
this pericd has expired, give a NOD to the other Party In accordance with
sub-paragraphs (a) and (b) above.

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .ol gilodl gudo ;53 900 50 bsd 398 Ao ,58 413



0jgp wle a5 > Jab ;o OMWS| g slesl o pow

’ (Construction Phase) | ,>llcale 56 0 S ¢ soles cleol o poe g aslp gl
A FIDIC (Red Book)

O Disputes and Arbitration (21)

++ Obtaining

DAA_B S Except as stated in the last paragraph of Sub-Clause 3.7.5 [Dissatisfaction

decision (21.4)  with Engineer’s detarmination], in Sub-Clause 21.7 [Failure to Comply with
DAAB’s Decision] and in Sub-Clause 21.8 [No DAARB In Place], neither Party
shall be entitled to commence arbitration of a Dispute unless a NOD in respect
of that Dispute has been given in accordance with this Sub-Clause 21.4.4.

If the DAAB has given its decision as to a matier in Dispute to both Parties,
and no NOD under this Sub-Clause 21.4.4 has been given by either Party
within 28 days after receiving the DAAB's decision, then the decision shall
become final and binding on both Parties.

If the dissatisfied Party is dissatisfied with only part(s) of the DAAB's decision:

(1) this part(s) shall be clearly identified in the NOD;

(ii) this part(s), and any other parts of the decision that are affected by
such part(s) or rely on such part(s) for completeness, shall be deemed
to be severable from the remainder of the decision; and

(iif  the remainder of the decision shall become final and binding on both
Parties as if the NOD had not been given.
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O Disputes and Arbitration (21)

“ Amicable
settlement (21.5)

Where a NOD has been given under Sub-Clause 21.4 [Obtaining DAAB's
Decision], both Parties shall attempt to settle the Dispute amicably before
the commencement of arbitration. However, unless both Parties agree
otherwise, arbitration may be commenced on or after the twenty-gighth

(28th) day after the day on which this NOD was given, even if no attempt at
amicable settlement has been made.
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U Disputes and Arbitration (21) The language for communications shall be

o that stated in the Contract Data.
“ Arbitration If no language is stated there, the language for
(21.6) communications shall be the ruling language of
the Contract.

Unless settled amicably, and subject to Sub-Clause 3.7.5 [Dissatisfaction
with Engincer's detarmination], Sub-Clause 21.4.4 [Dissatisfaction with
DAAB's decision], Sub-Clause 21.7 [Failure to Comply with DAAB's Decision]
and Sub-Clause 21.8 [No DAAE In Place], any Dispute in respect of which
the DAAB's decision (if any) has not become final and binding shall be finally
settled by international arbitration. Unless otherwise agreed by both Parties:

(@  the Dispute shall be finally settled under the Bules ¢f Arbitration of the
International Chamber of Commerce;

(o)  the Dispute shall be settled by one or three arbitrators appointed in
accordance with these RHules:; and

(c)  the arbitration shall be conducted in the ruling language defined in
sub-Clause 1.4 [Law and Language].
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O Disputes and Arbitration (21)

R ] . The arbitrator(s) shall have full power to open up, review and revise any
¢ Arbitration - e ind e
certificate, determination (other than a final and binding determination),
(21.6) instruction, opinion or valuation of the Engineer, and any decision of the
DAAB (other than a final and binding decision) relevant to the Dispute.
Mothing shall disqualify the Engineer from being called as a witness and
gving evidence before the arbiirators) on any matter whatsoever relevant to
the Dispute.

In any award dealing with costs of the arbitration, the arbitrator(s) may take
account of the extent (if any) to which a Party failed to cooperate with the
other Party in constituting a DAAB under Sub-Clause 21.1 [Constitution of
the DAAB] and/or Sub-Clause 21.2 [Failure fo Appoint DAAB Member(s)].

Meither Party shall be limited in the proceedings before the arbitrator(s) to
the evidence or arguments previously put before the DAAB to obtain its
decision, or to the reasons for dissatisfaction given in the Party's NOD under
Sub-Clause 21.4 [Obtaining DAAB's Decision]. Any decision of the DAAB
shall be admissible in evidence in the arbitration.

Arbitration may be commenced before or after completion of the Works. The
obligations of the Parties, the Engineer and the DAAB shall not be altered by
reason of any arbitration being conducted during the progress of the Works.

I_an award requires a payment of an amount by one Party to the other
Party, this amount shall be immediately due and payable without any further

By: Alavipour, PhD, PMP, CMIT caertification or Notice. 417
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O Disputes and Arbitration (21)

+¢ Failure to comply
with DAAB’s
decision (21.7)

Read it yourself!

By: Alavipour, PhD, PMP, CMIT

In the event that a Party fails to comply with any decision of the DAAB, whether
binding or final and binding, then the other Party may, without prejudice to

any other rights it may have, refer the failure itself directly to arbitration under
Sub-Clause 21.6 [Arbifration] in which case Sub-Clause 21.4 [Cbfaining
DAAB’s Decision] and Sub-Clause 21.5 [Amicable Seftlement] shall not
apply to this reference. The arbitral tribunal (constituted under Sub-Clause
21.6 [Arbitration]) shall have the power, by way of summary or other
expedited procedure, to order, whether by an interim or provisional measure
or an award (as may be appropriate under applicable law or otherwise), the
enforcement of that decision.

In the case of a binding but not final decision of the DAAB, such interim or
provisional measure or award shall be subject to the express reservation that

the rights of the Parties as to the merits of the Dispute are reserved until they

are resolved by an award.

Any interim or provisional measure or award enforcing a decision of the
DAAB which has not been complied with, whether such decision is binding
or final and binding, may also include an order or award of damages or other
relief.
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O Disputes and Arbitration (21)

< No DAAB in
place (21.8)

If a Dispute arises between the Parties in connection with, or arising out of,
the Confract or the execufion of the Works and there is no DAAB in place
(or no DAAB is being constituted), whether by reason of the expiry of the
DAAB's appointment or otherwise:

(a) Sub-Clause 21.4 [Obtaining DAAB's Decision)] and Sub-Clause 21.5
micable Settliement] shall not apply: and

(b)  the Dispute may be referred by either Party directly to arbitration under
Sub-Clause 21.6 [Arbitration] without prejudice to any other rights the
Party may have.
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0 APPENDIX

¢ General conditions of dispute avoidance/adjudication agreement

s DAAB procedural rules

WILL BE TAUGHT IN CONSULTING COURSE
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A Construction manager’s considerations

0 The CM can be hired by the Owner as its construction representative, in which case

the CM s responsible for representing the Owner and protecting the best interests of

the Owner.

% This arrangement is typically called “agency CM.”
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A ]\ Project delivery system
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ACE

$ Construction manager’s considerations

O In other _cases, the CM may have a financial interest in the Project and may be

performing the Project at a pre-established maximum cost, often called a “guaranteed
maximum price,” or GMP.
% The CM may be working in a GMP arrangement with some sharing of the
savings below the GMP.

% These types of arrangements are often called “CM at Risk.”
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$ Project delivery system

Contractor XCM (CM-at-Risk)

CONTRACTOR XCM
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PRIME CONTRACTORS ‘
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& Construction manager’s considerations

Other variations exist, but the discussion of these relationships is beyond the scope of

this course.
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A ,\ Project time

U Even with the best planning, delays might occur.

L The CM must be able to foresee delays and take proactive measures to mitigate or

recover from delays.

U Often, Project delays will be caused by the performance or lack of performance of

one or more of the Project participants.

s The CM must keep detailed accurate records of the performance of all the

parties so that it can evaluate liability for delays.

Once again, the CM is expected to be the expert who has the responsibility to sort out

Project delays for the benefit of all parties including the Owner.
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A Managing changes

O Along with managing time and schedule, the CM must manage changes and the

change order process.

O Change orders must address the additional cost of the changed work and the time

required to perform the changed work.

U By properly maintaining
¢ Current CPM schedule

+»» Detailed performance records,

% Seeking adequate information from the contractor,

the CM should be able to evaluate time extensions and additional costs.
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A Managing changes

O All _too often, only additional costs resulting from changes are addressed, and

additional time or time extension requests are left out of the change order.

The “postponing” or “delaying” of the management and assessment of time is not

recommended and usually results in unnecessary disputes.

The CM should be proactive in preventing this common problem.
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$ Alternative dispute resolution

O An owner may choose to have counsel involved.

U The CM should be prepared to discuss all aspects of the

disputes and claims with the owner’s counsel.

O The owner and its outside counsel may choose to engage

outside experts in forensic scheduling, accounting, and

other technical matters.

U The CM needs to interface with those experts to discuss

project details.
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A Alternative dispute resolution

Some important points to remember as a CM while working with counsel and experts

L Remember you are on the same side (project success)

O Understand that difficult questions need to be asked

U Be clear and open as to any weaknesses even in the contract and methods you
proposed

0 The CM’s primary role is to provide record and testimony of the facts

O Everyone has the benefit of conception but the CM has the benefit of
contemporaneous insight

O If you have the benefit of counsel or expertise during the construction phase before

arising the dispute, make use of it.
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A Alternative dispute resolution

Some important points to remember as a CM in arbitration (or litigation)

0 The CM will likely be a key percipient witness on behalf of the owner in the

arbitration hearing and

may be responsible for organizing the document

production allowed by the arbitration panel.

By: Alavipour, PhD, PMP, CMIT WWW.dralavipour.com .l glodly g 555 @y 50 Lo G99 o ;53 442



0jgp wle a5 > Jab ;o OMWS| g slesl o pow
(Construction Phase) | ,>llcale 56 0 S ¢ soles cleol o poe g aslp gl
ACE

$ Alternative dispute resolution

Some important points to remember as a CM in arbitration (or litigation)

0 The CM may become involved in legal discovery if they are required to produce project

documentation.

O Awell organized management process makes the discovery process much easier.

The CM should protect and preserve project
documentation,in accordance with
documentationretention policies...

CMAA Claims Management Guidelines 2018
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{EM] General contractor’s considerations — CPM Schedules

O Trying to recreate the progress on a Project, after it _is completed, is far more

laborious than contemporaneously updating the Project schedule.

L CPM schedules consider not only time but resources.

¢ It is the efficient use of resources that will allow the Contractor to maximize its

profits.

O If delays arise on the Project, the CPM schedule is probably the most effective tool

that the Contractor has to demonstrate the delays that occurred to both critical and

noncritical activities.
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{EM] General contractor’s considerations — Risk to subcontractors

U The General Contractor may pass some requirements on to its Subcontractors.

L Passing risk to the Subcontractors is not always as easy as including a general pass-

through clause.

O For example, a subcontract may include the following general language:
“All of the conditions of the Contract between the Owner and the General
Contractor are incorporated herein by reference and are binding upon the

Subcontractor.”
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{EM] Subcontractor’s considerations — Schedule

O Normally, the General Contractor dictates the Subcontractor’s schedule.

L At times, the schedule requirements incorporated into subcontract agreements may be

undefined or unreasonable.

For example, subcontract agreements commonly state that the Subcontractor
will perform its work in accordance with the General Contractor’s schedule and
will adjust accordingly so as not to delay the job.

¢ Since this statement leaves the work period undefined, the Subcontractor may

have to accelerate its work for the entire duration of the job.
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{EM] Subcontractor’s considerations — Schedule

U Subcontractors can insist on a lot of things regarding their contracts, but few

Subcontractors can expect much success with this.

O What the Subcontractor does need to make clear is that it bid the Project for the

Contract start and completion dates in the bid.

U The Subcontractor will have its own idea of how long it needs to perform the work,

and if the General Contractor requires a shorter duration or a work seguence that
the Subcontractor did not contemplate in its bid,
the Subcontractor should carefully examine its ability to perform and

request a Contract increase before agreeing to a change in the schedule.
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{EM] Subcontractor’s considerations — Schedule

The Subcontractor should insist that schedules be included in the

terms of the subcontract agreement.

.
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{EM] Subcontractor’s considerations — Contract language

U Subcontractors should seriously consider whether to bid on contracts with extensive

exculpatory (General Contractor protective) language.

U Many General Contractors have their own specific contracts written to suit them,

and they strongly resist any Subcontractor changes to the language.

L A Subcontractor should review the General Contractor’s agreement before bidding

and find out if the General Contractor is opem to Contract changes.
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{EM] Subcontractor’s considerations — Contract language

O Subcontractors must become thoroughly familiar with all clauses in their contracts.

For instance, it is common to see clauses that state that for Subcontractor

claims, the General Contractor will “pass through the claim to the Owner.”

The Subcontractor will accept whatever damages the General Contractor is able to

collect and will also share in any costs for litigation or arbitration.

Clauses of this nature may not sound fair, but they are common.
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{EM] Subcontractor’s considerations — Contract language

O Itis also common to see clauses that state that

if the Subcontractor is delayed by another Subcontractor, it must seek

compensation directly from that Subcontractor.

% Obviously, the clause is not desirable and creates legal problems for
the Subcontractor who suffers the loss.
¢ Clearly, the General Contractor may not always be motivated to act

in the Subcontractor’s best interests.
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A Designer as owner’s representative

U Designers who act as the Owner’s representative during construction should require

the Contractor to submit a detailed schedule for construction.

L The Designer then reviews the schedule submitted by the Contractor and monitors

progress during construction.

O It is advisable to establish procedures ahead of time with the Contractor for schedule

monitoring.
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A Designer inputs

O Normally, the Designer provides input on the duration of the Project.

O Such observations should not be formed or communicated casually.
O It is a subject that should be analyzed in a careful, detailed manner to determine the

time required to perform the work considering the Project, the site, the weather, and

so forth.
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A ,\ Changes

O If the Designer as the Owner’s representative makes a change to the Project because

of Owner decisions or errors and omissions in the plans and specifications, it should

assess the time effect of that change on the Project.
¢ Designers should resist the tendency to deny any time extension simply because

they fear it might negatively reflect upon them.

O If a change necessitates a valid extension to the duration of the Project, the problem

can be resolved much sooner_and usually at far less cost if assessed (fairly and

impartially) as soon as it arises.
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A ,\ Changes

O Being the Project Designer _and the Owner’s representative is a difficult dual role

because there is a perceived, if not an actual, conflict of interest.

O Virtually all projects have design problems, this is one of the reasons construction

contracts are unique in having a changes provision.

O If a Contractor submits a change request because of a design problem, the Designer

must take all necessary measures to ensure that its decisions are fair and impartial.
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