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ACEM‘] What we will learn?

U

Claims management planning

Design management

Design review

Project management during the design phase
Other parts of project management

Contract documents

U 0000 D

Development and review of construction contract(s) terms and conditions
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& Potential killer contract clauses — Change orders

4 EIDIC-2017
* Right to vary (13.1)

\Variations may be initiated by the Engineer under Sub-Clause 13.3 [Vanation
Procedure] at any time before the issue of the Taking-Over Certificate for the
Works.

Qther than as stated under Sub-Clause 11.4 [Faiure to Remeady Defacts), a
Vanation shall not comprise the omission of any work which is to be carried

out by the Employer or by athers unless otherwise agreed by the Parties.

The Contractor shall be bound by each Variation instructed under Sub-Clause

13.3.1 [Vanafion by Insfruction], and shall execute the Variation with due

Do you remember expedition and without delay, unless the Contractor promptly gives a Notice
“Differing Site to the Engineer stafing fwith detailed supporting particulars) that:

Conditions?”

ork was Unforeseeable having regard to the scope and
nature of the Works descnbed in the Specification:

(b)  the Conftractor cannot readily obtain the Goods reguired for the
Variation; or
(c) it will adversely affect the Contractor's ability to comply with

Sub-Clause 4.8 [Health and Safety Obligations] and/or Sub-Clause
4.18 [Protection of the Environment].
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& Potential killer contract clauses — Change orders

4 EIDIC-2017

& Di Promptly after receiving this Notice, the Engineer shall respond by giving a
* nght to vary (13'1) Motice to the Contractor cancelling, confirming or varying the instruction.

Any instruction so confirmed or varied shall be taken as an instruction under
wub-Clause 13.3.1 [Vanation by instruction).

Each Variation may include:

(i _changes to the quantities of any item of work included in the Contract

(however, such changes do not necessarily constitute a Variation);
(1i) changes to the quality and other characteristics of any item of work;

Do you consider this as (iiy  changes to the levels, positions and/or dimensions of any part of the
your right for a change Works; _ |
order? (v)  the omission of any work, unless it is to be carried out by others

without the agreement of the Parties;

any additional work, Plant, Materials or services necessary for the
Permanent Works, including any associated Tests on Completion,
oreholes and other testing and exploratory work; or

(vi) changes g sequence or timing of the execution of the Works.

The Contractor shall not make any alteration to and/or modification of the
Permanent Works, unless and until the Engineer instructs a Variation under
Sub-Clause 13.3.1 [Vanation by Instruction).
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Q FIDIC-2017
Remember

+ Value engineering (13.2) “Proposal Request?”

The Contractor may, at any time, submit to the Engineer a wm;\pmmsal
which (in the Contractor’s opinion) will, if adopted:

(a)  accelerate completion;

(b)  reducethe cost to the Employer of executing, maintaining or operating
the Works;

(c)  improve the efficiency or value to the Employer of the completed
Works:; or

(d)  otherwise be of benefit to the Employer.

The proposal shall be prepared at the cost of the Contractor and shall
include the defails as siated in sub-paragraphs (a) to (c) of Sub-Clause
13.3.1 [Vanation by Instruction).
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& Potential killer contract clauses — Change orders

4 EIDIC-2017

* Value engineering (13.2)
The Engineer shall, as soon as practicable after receiving such a proposal,
respond by gving a MNotice to the Contractor stating his/her consent or
otherwise. The Engineer's consent or otherwise shall be at the sole discretion
of the Employer. The Contractor shall not delay any work while awaiting a
response.

[f_the Engineer gives his/her consent to the proposal, with or without

comments, the_Engineer shall then instruct a Variation. Thereafter, the
Contractor shall submit any further particulars that the Engineer may
reasonably require, and the last paragraph of Sub-Clause 13.3.1 [Variation
by Instruction] shall apply which shall include consideration by the Engineer
of the sharing (if any) of the benefit, costs and/or delay between the Parties
stated in the Particular Conditions.

If a proposal under this Sub-Clause, to which the Engineer gives his/her
consent, includes a change in the design of part of the Permanent Works,
then unless otherwise agreed by both Parties:

(1) the Contractor shall design this part at his/her cost; and

(1i) sub-paragraphs (a) to (h) of Sub-Clause 4.1 [Contractor's General
Obligations] shall apply.
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A Potential killer contract clauses — Change orders

4 EIDIC-2017

¢+ Variation procedure (13.3)

Subject to Sub-Clause 13.1 [Right to Vary], Variations shall be initiated by the
Engineer in accordance with either of the following procedures:

13.3.1  \anation by Instruction

The Engineer may instruct a Variation by giving a Notice (describing the

Do you remer_nber required change and stating any requirements for the recording of Costs) to

“Construction the Contractor in accordance with Sub-Clause 3.5 [Engineer’s Instructions].
Change Directive?”

Homework 4: Compare these clauses with ones
provided by AIA A201-2017
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& Potential killer contract clauses — Change orders

4 FIDIC-2017
¢+ Variation procedure The Contractor shall proceed with execution of the Vanation and shall within
28 days (or other period proposed by the Contractor and agreed by the
(13.3) Engineer) of receiving the Engineer's instruction, submit to the Engineer
detailed particulars including:

(@) _a description of the varied work performed or to be performed,
including details of the resources and methods adopted or to be
adopted by the Contractor;

(b) a programme for its execution and the Contractor's proposal for
any necessary modifications (if any) to the Programme according to
Sub-Clause 8.3 [Programme] and to the Time for Completion; and

(c)  the Contractors proposal for adjustment to the Contract Price by
valuing the Variation in accordance with Clause 12 [Measurement
and Valuation], with supporting particulars (which shall include

- "\ identification of any estimated quantities and, if the Contractor incurs
Homework 4: Compare these or will incur Cost as a result of any necessary modification to the Time

- - for Completion, shall show the additional payment (if any} to which
Clauses with A?;Oe ]S_ ggi\élded by AlA the Contractor considers that the Contractor is entitled). If the Parties

have agreed to the omission of any work which is to be carried out
by others, the Contractor's proposal may also include the amount of
any loss of profit and other losses and damages suffered (or to be
suffered) by the Contractor as a result of the omission.
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& Potential killer contract clauses — Change orders

4 EIDIC-2017
. . Homework 4: Compare these clauses with
% Variation procedure ones provided by AIA A201-2017
(13.3)

Thereafter, the Contractor shall submit any further particulars that the
Engineer may reasonably require.

The Engineer shall then proceed under Sub-Clause 3.7 [Agreement or
Determination] to agree or determine:

()  EOT, if any: and/or

(i)  the adjustment to the Contract Price (including valuation of the
\anation in accordance with Clause 12 [Measurement and Valuation)
using measured quantities of the vaned work)

(and, for the purpose of Sub-Clause 3.7.3 [Time limits], the date the
Engineer receives the Contractor's submission (including any requested
further particulars) shall be the date of commencement of the time limit for
agreement under Sub-Clause 3.7.3). The Contractor shall be entitled to
such EOT and/or adjustment to the Contract Price, without any requirement
to comply with Sub-Clause 20.2 [Claims For Payment and/or EOT].
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& Potential killer contract clauses — Change orders

4 EIDIC-2017

. . Homework 4: Compare these clauses with
% Variation procedure ones provided by AIA A201-2017

(13.3)

13.3.2 \Manation by Bequest for Proposal

The Engineer may request a proposal, before instructing a Variation, by
giving a Notice [descnbing the proposed change) to the Confractor.

The Contractor shall respond to this Notice as soon as practicable, by either:

(a)  submitting a proposal, which shall include the matters as described
in sub-paragraphs (a) to (c) of Sub-Clause 13.3.1 [Vanafion by
Instruction]; or

(b)  giving reasons why the Contractor cannot comply (if this is the casa),
by reference to the matters described in sub-paragraphs (a) to (c) of
Sub-Clause 13.1 [Right to Vary].
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& Potential killer contract clauses — Change orders

4 EIDIC-2017
. . Homework 4: Compare these clauses with
% Variation procedure ones provided by AIA A201-2017
(13.3)

If the Contractor submits a proposal, the Engineer shall, as soon as
practicable after receiving it, respond by giving a Notice to the Contractor
stating his/her consent or otherwise. The Contractor shall not delay any
work whilst awaiting a response.

If the Engineer gives consent to the proposal, with or without comments,
the Engineer shall then instruct the Variation. Thereafter, the Contractor shall

submit any further particulars that the Engineer may reasonably require and
the last paragraph of Sub-Clause 13.3.1 [Variation by Instruction] shall apply.

If the Engineer does not give consent to the proposal, with or without
comments, and if the Contractor has incurred Cost as a result of submitting
it, the Contractor shall be entitled subject to Sub-Clause 20.2 [Claims For
Payment and/or EQT] to payment of such Cost.

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl gucwo ;53 & y9m0 50 Lo 98 Ao ,53 194



0jgp e a5 > Jab ;o OMWS| g slesl o pow
0)9).’ ) Sl 9 L_SgLC-Q )‘ LS)“f?'l} 9 sles w).n\.e Ls‘)" (DeSign PhaSE) f‘).b )lS o d.nl.a).a u.a).’dua 9 AM}’
ACE

$ Potential killer contract clauses — Change orders

[ Is limitation for variation only exist in lran? J

https://www.levelset.com/blog/variation-in-quantity-clauses/

Sometimes this requirement is modified by provisions in the contract that provide for an
equitable adjustment of a unit price when the actual quantity of an activity or work item on the
proposal varies more than a stipulated percentage above or below the quantity first estimated by
the architect-engineer. Values of 15 to 25 percent are often used in this regard (Clough et al.,
2015) .
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A Potential killer contract clauses — Change orders

sxwo EPC oyl sls,l,8 U

P9

q du_lJ.m g r_r|J_|_|_l1.: rDL:_:cJ| J_A_lll-_l ol I_EI.E-g..n JLLLQ_u o P-F 90 g w199 LsLm._‘:-J._u Ll- Lg'.u.h.ﬂ Jd ;LOJQJG .}._n_lLl Lr g Jg.'i.u.u.} 1_|$IL:J.} Ll-

) oaud 3L oS L g aolais (79) ealo @Gub |) (lows aalls (glolad eladl cuuws 33 sloylS eladl (pous Milgie UGl

g0 (i (7F) oalo ulwlp do)lS puai jl (U ¢lowy e lpuss spiy

iy

g Jg.u.u[_:n oo i w830 & ¢u|.n.|_1 slao Plp jLosyge col=lnl plw g ULcu_r o g3 paei bog 1_n.cu$ Jd pumi £go
33550 wgmzo glay mless I SO wlgis 4 g daw0 Bibgs (liaolay

¢caws Change orderalic cdb> pl Ll

By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .ol gilodl gudo ;53 900 50 bsd 398 Ao ,58 197



0jgp e a5 > Jab ;o OMWS| g slesl o pow
059 0 DS § (goles 5l 6 Sel> g slesl Cu o il (DESIGN Phase) 1,k 56 5o aslip o pow g drwgs
ACE \

w\ Potential killer contract clauses — Change orders
sxwo EPC oyl sls,l,8 U

[ ¢ Change Directive alic cdls ol LT ] O-K9

Equige 503 slo)lS gyl a5 (Jgins cuxe Bb layylS puisd jl (DU «jlan e g Alujo Ol 3jge j3 By gy 8l
iS50 EWl (59 au |y jGlay hwgs colpuss plssl pae b olsl Lopd)lS cuyjguorplys exiuwys §8lg5 au aiSG 150 los |y (glows

plail & abgo LSl wdo g dnjo 390 s @8l95 Jpas pic pd) & wlpnsi glipl p e byg) s jeiws <ygusys
GBS (jg) Fo chao w8 aS (Lijguo 43 a0 dolsl @Slg ay Jguas <l Loy L 1) 395 wuliSlie Lblsio g chuwl culpiusi
dy cblay (OIS Jo I (8 U agubge eSS cpusl g (Saww) (VO) a3l Gub 3jlgs diwy (ples (Gdlgias iy ga

[ $0,19 9929 (golgin Wyl 9 (yo o]y Seppliben i ]

-7-Fq

dn.l.l.l_ll.ﬂ.ﬂ J ‘L:Jl-ﬂ.-!-._! l_g.u.b 8 3l rﬂ'.";:r_'l| GLH}JS H.}Lﬁ.o callis] :.}.u.ll.- &30 &JJQT‘H Le.l ﬂ_u.l.r_].as LJJJLLU'J.II LmJlS J| .L_’.n.tx::u as {SJJ|9.0 LS'.H
Glocond Gulwly loy gl i g 3)lad | (F-FD sl 990 IS pusi jgiws jg3u0 ay jld (layy audgl palio L
33850 sl PFI 3 )3 0aud el wadw culejb gy cuwygs

-V-Eq

el pl=il oy cabgo JISJLu_n_u g gl ) (bl JISJ_I_n_w_] (59 3g=i 390 g (ol ,LSLmJS pl=il Jlf_ul.a_u Jg...aﬁl jl ol ol

-

By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .ol gilodl gudo ;53 900 50 bisd 398 Ao ,58 198




0jgp e a5 > Jab ;o OMWS| g slesl o pow
059 0 DS § (goles 5l 6 Sel> g slesl Cu o il (DESIGN Phase) 1,k 56 5o aslip o pow g drwgs
{EM] Potential killer contract clauses — Delays and extension of time

0 Many extension of time claims flounder on the method of delay analysis that should
be used to demonstrate the effect of delays.

1. The Contractor often wishes to perform one method of delay analysis and

2. The Engineer considers that another method is more appropriate.

Such disagreements will only serve to

1. Prolong the resolution of a claim

2. Involve the parties in additional expense.

O It is suggested that if the Employer or Engineer prefers a specific method of delay

analysis to be utilized,

then this requirement is included within the Contract.
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{EM] Potential killer contract clauses — Delays and extension of time

O AIA A201-2017: General conditions for construction

«»» Contractor’s entitlement to EOT

§ 8.3 Delays and Extensions of Time

§ 8.3.1 If the Contractor is delaved at anv time in the commencement or progress of the Work by (1) an act or neglect of
the Owner or Architect. of an employee of either. or of a Separate Contractor: (2) by changes ordered in the Work: (3)
by labor disputes. fire. unusual delay in deliveries. unavoidable casualties. adverse weather conditions documented in
accordance with- Section 15.1.6.2. or other causes beyond the Contractor’s control: (4) by delay authorized by the
Owner pending mediation and binding dispute resolution: or (5) by other causes that the Confractor asserts. and the
Architect determines. justify delay. then the Contract Time shall be extended for such reasonable time as the Architect

may determine.

§ 8.3.2 Claims relating to time shall be made in accordance with applicable provisions of Article 15.

§ 8.3.3 This Section 8.3 does not preclude recovery of damages for delay by either party under other provisions of the
Contract Documents.
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{EM] Potential killer contract clauses — Delays and extension of time
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{EM] Potential killer contract clauses — Delays and extension of time

O AIA A201-2017: General conditions for construction

«»» Contractor’s entitlement to EOT

§ 15.1.5.1 Claims for Additional Time

If the Contractor wishes to make a Claim for an increase in the
Contract Time, written notice as provided herein shall be given.
The Contractor’s Claim shall include an estimate of cost and of
probable effect of delay on progress of the Work. In the case of a
continuing delay, only one Claim is necessary.

4 Note: )

1. Estimate of cost
2. Probable effect

3. Continuing delay
kWhat else do you see here? )
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{EM] Potential killer contract clauses — Delays and extension of time

[ Federal Acquisition Requlation (FAR)

¢ Un-excusable delays

If the Contractor falls behind the approved schedule, the
Contractor shall take steps necessary to improve its progress,
including those that may be required by the Contracting Officer,
without additional cost to the Government. In this circumstance,
the Contracting Officer may require the Contractor to increase
the number of shifts, overtime operation, days of work, and/or
the amount of construction plant, and to submit for approval any
supplementary schedule or schedules in chart form as the
Contracting Officer deems necessary to demonstrate how the
approved rate of progress will be regained.g

[ Clearly expressed submittal of schedule J
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{EM] Potential killer contract clauses — Delays and extension of time

O ConsensusDocs-750-2011-Revised 2014: Contractor and subcontractor

5.3 DELAYS AND EXTENSIONS OF TIME

5.3.1 OWNER CAUSED DELAY Subject to the subsection immediately below, if the commencement or progress of
the Subcontract Work is delayed without the fault or responsibility of the Subcontractor, the Subcontract Time
shall be extended by Subcontract Change Order and the Subcontract Amount equitably adjusted to the extent
obtained by the Constructor under the Subcontract Documents, and the Progress Schedule shall be revised
accordingly.

This has two parts:
1. Claims relating to owner
2. Claims relating to constructor
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{EM] Potential killer contract clauses — Delays and extension of time

O ConsensusDocs-750-2011-Revised 2014: Contractor and subcontractor

5.3.2 CLAIMS RELATING TO OWMER The Subcontractor agrees to initiate all claims for which the Owner is or may
be liable in the manner and within the time limits provided in the Subcontract Documents for like claims by the
Constructor upon the Owner and in sufficient time for the Constructor to initiate such claims against the Owner
in accordance with the Subcontract Documents. At the Subcontractor's request and expense to the extent
agreed upon in writing, the Constructor agrees to permit the Subcontractor to prosecute a claim in the name of
the Constructor for the use and benefit of the Subcontractor in the manner provided in the Subcontract
Documents for like claims by the Constructor upon the Owner.

5.3.3 CLAIMS RELATING TO CONSTRUCTOR The Subcontractor shall give the Constructor written notice of all
claims not included in subsection 5.3.2 within three (3) Days of the facts giving rise to the event for which claim
is made. Thereafter, the Subcontractor shall submit written documentation of its claim, including appropriate
supporting documentation, within twenty-one (21) Days after giving notice, unless the Parties agree upon a
longer period of time. The Constructor shall respond in writing denying or approving, in whole or in part, the
Subcontractor's claim no later than fourteen (14) Days after receipt of the Subcontractor’s documentation of
claim. The Constructor's failure to respond shall be deemed a denial of the Subcontractor's claim. All unresolved
claims, disputes, and other matters in question between the Constructor and the Subcontractor not relating to
claims included in subsection 5.3.2 shall be resolved as provided for in ARTICLE 11.

By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .l gilodl gudeo ;53 900 50 bisd 398 Ao ,58 206



0jgp e a5 > Jab ;o OMWS| g slesl o pow
059 0 DS § (goles 5l 6 Sel> g slesl Cu o il (DESIGN Phase) 1,k 56 5o aslip o pow g drwgs
4 Potential killer contract clauses — Delays and extension of time

4 EIDIC-2017

% Extension of time The Contractor shall be entited subject to Sub-Clause 20.2 [Claims

For Payment and/or EOT] to_Extension of Time if and to the extent that

(8-5) completion for the purposes of Sub-Clause 10.1 [Taking Over the Works and
Sections] is or will be delayed by any of the following causes:

(a)  aMaration (except that there shall be no requirement to comply with
Sub-Clause 20.2 [Claims For Payment and/or EOT));

(b)  acause of delay giving an entitlement to FOT under a Sub-Clause of
these Conditions;

(c)  exceptionally adverse climatic conditions, which for the purpose
of these Conditions shall mean adverse climatic conditions at the
Site which are Unforeseeable having regard to climatic data made
available by the Employer under Sub-Clause 2.5 [Site Data and ltems
of Reference] and/or climatic data published in the Country for the
geographical location of the Site;

(d) Unforeseeable shorages in the availability of personnel or Goods

(or Employer-Supplied Materials, if any) caused by epidemic or
governmental actions; or
() any delay, impediment or prevention caused by or attributable to

the Employer, the Employers Personnel, or the Employer's other
contractors on the Site,
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4 Potential killer contract clauses — Delays and extension of time

O FIDIC-2017 The Contractor shall be entitled subject to Sub-Clause 20.2 [Claims For Payment

and/or EOT] to EOT if the measured quantity of any item of work in accordance

s Extension of time with Clause 12 [Measurement and Valuation] is greater than the estimated
quantity of this item in the Bill of Quantities or other Schedille by morethanten

(8. 5) per cent (10%) and such increase in quantities causes a delay to completion

for the purposes of Sub-Clause 10.1 [Taking Over the Works and Sections.
The agreement or determination of any such Claim, under Sub-Clause 20.2.5
[Agreement or determination of the Claim)], may include a review by the Engineer
of measured quantities of other items of work which are significantly less (by
more than 109%) than the corresponding estimated quantities in the Bill of
CQuantities or other Schedule. To the extent that there are such lesser measured
quantities, the Engineer may take account of any favourable effect on the critical
path of the Programme. However, the net effect of all such consideration shall
not result in a net reduction in the Time for Comiplation

Could Engineer take back EOT

When determining each EOT under Sub-Clause 20.2 [Claims For Payment
granted? Remember the rule and/or EOT], the Engineer shall review previous determinations under
Sub-Clause 3.7 [Agreement or Determination] and may increase, but shall
not decrease, the total EQT.

mentioned in Delay Analysis course?

If a delay caused by a matter which is the Employer's responsibility

Remember concurrent delay? is concurrent with a delay caused by a matter which is the Contractor's
responsibility, the Contractor's entitlement to EOT shall be assessed in
Potential risk for a dispute accordance with the rules and procedures stated in the Special Provisions (if

not stated, as appropriate taking due regard of all relevant circumstances).

—I——
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ZEM] Potential killer contract clauses — Delays and extension of time

4 EIDIC-2017

+ Rate of progress
(8.7)

If, at any time:

(a)  actual progress is too slow to complete the Works or a Section (if any)
within the relevant Time for Completion; and/or

(b)  progress has fallen (or wall fall) behind the Programme (or the initial
programme if it has not yet become the Programme) under Sub-Clause
8.3 [Programme),

other than as a result of a cause listed in Sub-Clause 8.5 [Extension of Time
for Completion), then the Engineer may instruct the Contractor to submit,
under Sub-Clause 8.3 [Programme], a revised programme descnbing
the revised methods which the Contractor proposes to adopt in order to
expedite progress and complete the Works or a Section (if any) within the
relevant Time for Completion.

Be mindful of the 28 days to submit and 14 days of limitation to review ]
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{EM] Potential killer contract clauses — Delays and extension of time

4 EIDIC-2017

+ Rate of progress

(8.7)

Unless the Engineer gives a MNotice to the Contractor stating otherwise, the

Contractor shall adopt these revised methods, which may require increases

/ Employer can claim extra

costs such as management

costs in the site!

1. Cost of recovery
\.2. Delay damages

~

)

By: Alavipour, PhD, PMP, CMIT

in the working hours and/or in the numbers of Contractor's Personnel and/or
the Goods, at the Contractor's nisk and cost. If these revised methods cause
the Employer to incur additional costs, the Employer shall be entitled subject
to Sub-Clause 20.2 [Glaims For Payment and/or EOT] to payment of these
costs by the Contractor, in addition to Delay Damages (if any).

Sub-Clause 13.3.1 [Vanation by Instruction] shall apply to revised methods,
including acceleration measures, instructed by the Engineer to reduce
delays resulting from causes listed under Sub-Clause 8.5 [Extension of Time
for Completion).
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ZEM] Potential killer contract clauses — Delays and extension of time
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ZEM] Potential killer contract clauses — Delays and extension of time
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{EM] Potential killer contract clauses — Delays and extension of time
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{EM] Potential killer contract clauses — Delays and extension of time
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{EM] Potential killer contract clauses — Delays and extension of time
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{EM] Potential killer contract clauses — Delays and extension of time

O The contractor is generally responsible for

providing the owner with timely notice of delay to prove

1. Amount of time extension

2. Amount of compensation

/Regardless of whether a notice clause for delay is contained in the contract or not,\

1. Constructor should immediately notify the Owner, with

2. Copies to the Design Professional,

L of all delays. -
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{EM] Potential killer contract clauses — Delays and extension of time

L Owners do not generally direct acceleration unless a delay has occurred, but often
1. Underlying cause of delay and
2. Responsibility for the need to accelerate

are in dispute.

¢+ If the need for acceleration is in dispute,

the contractor should take steps to preserve its rights to a time extension

and the associated costs of owner-directed or Constructive Acceleration.

«» Constructive Acceleration is acceleration of the construction

works following failure by the employer to recognize that the
contractor has encountered employer delay for which the
contractor is entitled to an extension of time and which failure
required the contractor to accelerate its progress in order to

complete the project.

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .l gilodl gudo ;53 900 50 bsd 398 Ao ,58 219



0jgp e a5 > Jab ;o OMWS| g slesl o pow
059 0 DS § (goles 5l 6 Sel> g slesl Cu o il (DESIGN Phase) 1,k 56 5o aslip o pow g drwgs
{EM] Potential killer contract clauses — Delays and extension of time

The doctrine of Constructive Acceleration originated in the USin  ‘The doctrine of Constructive
Acceleration in the US arose as
a legal convenience’

the 1960's and was devised to allow claims to be advanced under
the contract as opposed to being presented as breach of
contract.”” At that time the US BCA had no jurisdiction to deal with breaches of contract directly and
therefore characterised certain actions of the Employer as a ‘constructive request’ to the Contractor to
accelerate. As such, the doctrine of Constructive Acceleration arose as a legal convenience as opposed
to a necessity; such claims could have been advanced on other basic principles of contract law or breach

of contract.
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{EM] Potential killer contract clauses — Delays and extension of time

L What is Constructive about Acceleration? By Nelson, Hill International, Inc. (2013)

L There are three situations in which constructive acceleration occurs:
1. First, an Employer/CA claims the Contractor is behind schedule and issues a
written or verbal direction to complete the work earlier than would be
required if an appropriate EOT was issued.

2. Second, the Contractor is entitled to an EOT but the Employer/CA threatens

the imposition of liquidate and ascertained damages (‘LAD’S’) or termination

because the Employer/CA claims that the Contractor is behind schedule.

3. Third, a Contractor requests and is entitled to an EOT, yet the Employer/CA

denies or fails to grant the extension in a timely manner.
It is important that the Contractor advises the Employer/CA that any efforts undertaken by

the Contractor to accelerate performance are not voluntary.
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{EM] Potential killer contract clauses — Delays and extension of time

O What is Constructive about Acceleration? By Nelson, Hill International, Inc. (2013)

In M.5.1. Corp. , the General Services Board of Contract Appeals ('BCA’) held that the Contractor was
entitled to adjustment of the price because the government directed it to accelerate the work. The

opinion set out the five elements required for a constructive acceleration claim in the US. These are:

1. An excusable delay entitling the Contractor to an EOT;

2. Atimely request for such an extension;

3. The Employer or CA’s refusal of that request;

4. A demand for completion within the original performance period; and
5

The incurrence of extra costs after acceleration.
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‘ZEM] Potential killer contract clauses — Delays and extension of time
[ Entitlement -mmwmamm]

The Board of Contract Appeals in Fermont Div., Dynamics Corp. of America, ASBCA No.
15806, 75-1 BCA 9 11,139, set out the following test for constructive acceleration,

| *“Existence of a given period of excusable delay: and -

Contractor notice to the Government of the excusable delay, and

™y
= Such notice, request and information are
not necessary if:

* The Government’s order directs compliance |

with a given schedule expressly without regard
to the existence of any excusable delay; )

request for extension of time

with Government to make a reasonable determination;

Together j Supporting information sufficient to allow the

» The supporting information is unnecessary if it |
is already reasonably available to the
Government. )

Failure or refusal to grant the requested extension within a reasonable time; and

| A Government order, either express or implied from the drcumstances, to: ,

} Reasonable efforts by the contractor to accelerate the work, resulting in added costs

(a) Take steps to overcome the excusable delay, or

(b) Complete the work at the earliest possible date, or

(c'} Complete the work by a given date earlier than that to which

. the contractor is entitled by reason of the excusable delay.

expressions of urgency by the Government, especially if coupled
with:

Circumstances from which such an order may be implied include ’

I. A threat of defaultor liquidated d for not &
meeting s given accelerstedschedule, or See File #3-4

ii. Actual assessment of liquidated damages for not
meeting a given accelerated schedule; 73
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{EM] Potential killer contract clauses — Delays and extension of time

L Upon receipt of a request for a recovery schedule,

contractor should ask the owner to clarify in writing

1. Reasons why the owner believes a recovery schedule is necessary,

2. How much time the owner desires to be recovered,

3. Which party the owner expects to pay

for any acceleration effort necessary to achieve the recovery

schedule dates.

[ What if the contractor disagrees with the owner’s evaluation? }
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{EM] Potential killer contract clauses — Delays and extension of time

L Upon receipt of a request for a recovery schedule,

[ What if the contractor disagrees with the owner’s evaluation? }

Q If the contractor disagrees with the owner’s evaluation,

it should respond in writing stating its position,

noting that it will develop a recovery schedule to comply with the

owner’s request but

that it is reserving its rights for any associated

acceleration costs that may be incurred.
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{EM] Potential killer contract clauses — Delays and extension of time

L Upon receipt of a request for a recovery schedule,

[ When acceleration is not undertaken voluntarily, a contractor should }

Request that the owner’s direction to accelerate be issued in written detail;
Provide notice to the owner that the contractor is accelerating;

Reserve its rights if the contractor believes it did not cause the need to accelerate;

R

Provide the owner with options regarding
1. How the acceleration will be accomplished
2. How much time and cost each option will recover
5. Maintain accurate records of additional costs associated with the acceleration

6. Make a timely request for an equitable adjustment to the contract.
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{EM] Potential killer contract clauses — Delays and extension of time

L Upon receipt of a request for a recovery schedule,

[ When acceleration is not undertaken voluntarily, a contractor should }

O When coupled with
1. Existence of excusable delay
2. Timely and properly submitted request for time extension prior to the
acceleration effort

A contractor may be entitled to recover acceleration damages from an

owner, for a time recovered.

no compensation paid in excess of acceleration damages in this case!

Sometimes, it is beneficial for the owner to recover the schedule rather

than letting the project to be delayed!
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{EM] Potential killer contract clauses — Delays and extension of time

4 EIDIC-2017

¢ Exceptional events (18.1)

a N

Under the 2017 edition of the FIDIC Rainbow Suite, clause 19 which was headed

“force majeure” has been replaced by clause 18, “exceptional events”.

This is an interesting change; the term “force majeure” is typically provided for

within most civil codes,

whereas it Is not a term of art under the common law.

AV )
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{EM] Potential killer contract clauses — Delays and extension of time

“Exceptional Event" means an event or circumstance which:

4 EIDIC-2017

0] is beyond a Party's control;

X8 EXCGptiO nal events (ij  the Party could not reasonably have provided against before entering
into the Contract;
(18.1) (i)  having arisen, such Party could not reasonably have avoided or

overcome; and
(v)  is not substantially attributable to the other Party.

An Exceptional Event may comprise but is not limited to any of the following
events or circumstances provided that conditions (i) to (iv) above are satisfied:

(@  war, hostilities (whether war be declared or not), invasion, act of

e ~ foreign enemies;
()  rebellion, terrorism, revolution, insurrection, military or usurped power,
(i) to (iv) should all be satisfied or civil war;
()  riot, commotion or disorder by persons other than the Contractor’s
to have “Exceptional Event” Personneal and other employees of the Contractor and Subcontractors;
\_ Y, [d)  strike or lockout not solely involving the Contractor's Personnel and

other employees of the Contractor and Subcontractors;

(e)  encountering munitions of war, explosive materials, ionising radiation
or contamination by radio-activity, except as may be attributable
to the Contractor's use of such munitions, explosives, radiation or
radio-activity; or

{f) natural catastrophes such as earthquake, tsunami, volcanic activity,
hurricane or typhoon.
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{EM] Potential killer contract clauses — Delays and extension of time

4 EIDIC-2017

s Consequences of
an exceptional
event (18.4)

g 15 S48 Solg> b 5,5 ax If the Contractor is the aﬁemed Party and _E.Lrﬁers delay and/or in+_:urs Cost
by reason of the Exceptional Event of which he/she gave a Notice under
¢l FYYY sub-Clause 18.2 [Notice of an Exceptional Event], the Contractor shall be

entitled subject to Sub-Clause 20.2 [Claims For Payment and/or EQOT] to:

(@  EOT; and/or

(o)  if the Exceptional Bvent is of the kind described in sub-paragraphs
(a) to (e) of Sub-Clause 18.1 [Exceptional Events] and, in the case of
sub-paragraphs (b) to (&) of that Sub-Clause, occurs in the Country,
payment of such Cost.

Contractor may be entitled to an extension of time and/or recovery of costs incurred as a result.
If the exceptional event is prolonged, the option of termination may arise.
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{EM] Potential killer contract clauses — Delay damages clauses

0 The Owner can insert a no-damage-for-delay clause in the Contract, thus attempting

to shift the burden of risk for delays to the Contractor.

% However, the use of this type of Exculpatory Language may increase the

amount bid by a Contractor and is still no guarantee that a dispute over delays

will be prevented.

«» The Owner should research the use of a no-damage-for-delay clause with

qualified counsel before including it in the Contract.

* An alternative approach is to specify limits to what types of damages are

allowable in the event of a delay.

v' Some government agencies use this approach.

We saw many of them in delay analysis course!
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{EM] Potential killer contract clauses — Delay damages clauses

L One of the biggest risks contractors and subcontractors face on construction

projects is liability for consequential damages,

although many of them may not even know about that risk, much less

understand it.
O If the project is not completed on time,

the owner will lose the benefit of that revenue and the contractor and

responsible subcontractors can face liability for that loss of revenue,

I.e., Consequential Damages.

/From this case came a shift in the 1997 revisions to the AIA contract documents, in\

particular, the A201 General Conditions.

Beginning in 1997, A201 included a mutual waiver of consequential damages

provisions which today (2017 version) reads as NEXT SLIDE: )
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{EM] Potential killer contract clauses — Delay damages clauses

( What do you think about this clause?

O AIA A201-2017: General conditions for construction

This may even require TIA...

§ 15.1.5 Claims for Additional Cost \____May result in misinterpretation
If the Contractor wishes to make a Claim for an increase in the Contract Sum, nofice as provided m Section 15.1.3 shall

be given before proceeding to execute the portion of the Work that 1s the subject of the Claim, Prior notice is not
required for Claims relating to an emergency endangering life or property arising under Section 10.4.

§ 15.1.7 Waiver of Claims for Consequential Damages
The Contractor and Owner waive Claims against each other for consequential damages arising out of or relating to this
Contract. This mutual waiver includes
A1 damages incurred by _the Owner for rental expenses, for losses of use, income, profit, financing, business
and reputation, and for loss of management or employee productivity or of the services of such persons;
and
.2 damages incurred by the Contractor for principal office expenses mcluding the compensation of
personnel stationed there, for losses of financing, business and reputation, and for loss of profit, except
anticipated profit arising directly from the Worlk.

This mutual waiver 1s applicable, without limitation, to all consequential damages due to either party’s termination n
accordance with Article 14. Nothing contaimned in this Section 15.1.7 shall be deemed to preclude assessment of
liquudated damages. when applicable. in accordance with the requirements of the Contract Documents.

[ What is the difference between owner and GC? ]
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{EM] Potential killer contract clauses — Delay damages clauses

But what about liquidated damages?
O Liguidated damages (LDs) generally represent an attempt made at the contracting

stage to estimate and then agree (liquidate) to the amount of damages the owner will

suffer in the event the project is not completed on time or certain_milestones are not

timely met.

O LDs typically end at substantial completion but

O risk of conseguential damages may exist post-completion _due to warranty

Issues,
I.e., the manufacturing plant has to shut down post-completion due to a

problem with the HVAC system which was covered by the contractor’s

warranty. The result is consequential damages in the form of lost revenue.

Not only the contractor is responsible for the cost of repairing, but also he/she

should pay the consequential damages.
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{EM] Potential killer contract clauses — Delay damages clauses

But what about liquidated damages?
0 To protect against this sort of post-completion conseguential damages risk, and

other risks,
be sure to include waiver of consequential damages language

even if the contract has an LD provision.
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{EM] Potential killer contract clauses — Delay damages clauses

U There are several nuanced modifications that can be made to this language

such as agreeing to liability for such damages ‘“only to the extent covered

by insurance.”

O Often times it is difficult to _neqgotiate away entirely the risk of consequential

damages (or liquidated damages), but in contract negotiations

owners, contractors and subcontractors must consider the level of risk one party

assumes when it bears 100% of the risk of consequential damages.

As a compromise, parties will often agree to cap consequential damages either at a

specific dollar amount or a specific percentage based upon the contract value.

[ Let’s see another contract clause that limits Consequential Damages! }
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{EM] Potential killer contract clauses — Delay damages clauses

O ConsensusDocs-750-2011-Revised 2014: Contractor and subcontractor

¢ Limited mutual waiver of consequential damages

5.4 LIMITED MUTUAL WAIVER OF CONSEQUENTIAL DAMAGES

5.4.1 Except for any (a) liquidated, consequential, or other damages that_ the Owner is entitled to recover against
the Constructor under the prime agreement, and (b) losses covered by insurance required by the Subcontract
Documents, the Constructor and the Subcontractor mutually waive all claims against each other for
consequential damages, including damages for loss of business, loss of financing related to the Project, loss of
profits not related to this Project, loss of bonding capacity, loss of reputation, or insolvency. Similarly, the
Subcontractor shall obtain in another agreement from its Subsubcontractors mutual waivers of consequential
damages that correspond to the Subcontractor's waiver of consequential damages herein. The provisions of this
subsection shall also apply to and survive termination of this Agreement.

The Survival clause specifies which contract provisions will remain_in

effect after the termination or expiration of the agreement.
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{EM] Potential killer contract clauses — Delay damages clauses

O ConsensusDocs-750-2011-Revised 2014: Contractor and subcontractor

« Liquidated damages Could you take more LDs from SCs

compared to what incurred to you as a GC?

5.5.1 If the Subcontract Documents provide for liquidated damages or other damages for delay beyond the
completion date set forth in the Subcontract Documents that are not specifically addressed as a liquidated
damage item in this Agreement, and such damages are assessed, the Constructor may assess a share of the
damages against the Subcontractor in proportion to the Subcontractor's share of the responsibility for the
damages. However, the amount of such assessment shall not exceed the amount assessed against the
Constructor. This section shall not limit the Subcontractor's liability to the Constructor for the Constructor's
actual damages caused by the Subcontractor.

This is a great clause!

However, the last part may cause a dispute!
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{EM] Potential killer contract clauses — Delay damages clauses

O ConsensusDocs-750-2011-Revised 2014: Contractor and subcontractor

% Liquidated damages

5.5.2 To the extent the prime agreement provides for a mutual waiver of consequential damages by the Owner
and the Constructor, damages for which the Constructor is liable to the Owner, including those related to
section 9.1, are not consequential damages for the purpose of this waiver. Similarly, to the extent the
agreement between the Subcontractor and Subsubcontractor provides for a mutual waiver of consequential
damages by the Owner and the Constructor, damages for which the Subcontractor is liable to lower-tiered
parties due to the fault of the Owner or Constructor are not consequential damages for the purpose of this
waiver.

Read it yourself!
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{EM] Potential killer contract clauses — Delay damages clauses

O AIA A401-2017: General contractor and subcontractor

+» Contractor’s claim related to SC’s claim

§ 5.3 The Subcontractor shall make all Claims promptly to the Contractor for additional cost. extensions of time and
damages for delays. or other causes in accordance with the Subcontract Documents. A Claim which will affect or
become part of a Claim which the Confractor is required to make under the Prime Contract within a specified time
period or in a specified manner shall be made in sufficient time to permit the Confractor to satisfy the requirements of
the Prime Contract. Such Claims shall be received by the Contractor not less than two working days preceding the time

by which the Contractor’s Claim must be made. Failure of the Subcontractor to make such a timely Claim shall bind the
Subcontractor to the same consequences as those to which the Contractor is bound.

{ If SCs could not make it, he/she bears the same consequences as GC! J

{ CANNOT EMPHASIZE MORE ON NOTICES! TAKE IT SERIOUS! ]
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{EM] Potential killer contract clauses — Delay damages clauses

O AIA A401-2017: General contractor and subcontractor

§ 9.2.4 If the Subcontractor fails to achieve substantial completion as provided in this Section 9.2, liquidated damages. if
any. shall be assessed as set forth in Section 3.4.

§ 3.4 Claims by the Contractor

§ 3.4.1 Liquidated damages. if provided for in the Prime Contract. shall be assessed against the Subcontractor only to the
extent caused by the Subcontractor or any person or enfity for whose acts the Subcontractor may be liable. and in no
case for delays or causes arising outside the scope of this Subcontract.

§ 3.4.2 The Contractor’s Claims for the costs of services or materials provided due to the Subcontractor’s failure to
execute the Work shall require
A seven days’ notice prior to the Conftractor’s providing services or materials. except in an emergency: and
2 written compilations to the Subcontractor of services and materials provided by the Contractor and
charges for such services and materials no later than the fifteenth day of the month following the
Contractor’s providing such services or materials.

Read it yourself!
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4 Potential killer contract clauses — Delay damages clauses

Q FIDIC-2017
¢ Delay damages (8.8)

N\  If the Contractor fails to comply with Sub-Clause 8.2 [Time for Completion],

There is no such phrase of the Employer shall be enfitled subject to Sub-Clause 20.2 [Claims For

e . Payment and/or EOT] to payment of Delay Damages by the Contractor for

Liquidated Damages™ in this default. Delay Damages shall be the amount stated in the Contract Data,

EIDIC which shall be paid for every day which shall elapse between the relevant

\_ /  Time for Completion and the relevant Date of Completion of the Works or

p : . oection. The total amount due under this Sub-Clause shall not exceed the
Don’t forget to include a maximum amount of Delay Damages (if any) stated in the Contract Data.

\ maximum! J These Delay Damages shall be the only damages due from the Contractor for
the Contractor's failure to comply with Sub-Clause 8 2 [Time for Completion],
other than in the event of termination under Sub-Clause 15.2 [Termination for
Contractor's Default] before completion of the Works. These Delay Damages
shall not relieve the Contractor from the obligation to complete the Works,
or from any other duties, obligations or responsibilities which the Contractor
may have under or in connaction with the Contract.

This Sub-Clause shall not limit the Contractor's liability for Delay Damages
in any case of fraud, gross negligence, deliberate default or reckless
misconduct by the Contractor.
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{EM] Potential killer contract clauses — Delay damages clauses

2. CONTRACTOR'S CLAIMS

Q FIDIC-1999

By: Alavipour, PhD, PMP, CMIT

Clause | Tite Entitlement
% https://www.linkedin.com/pulse/guide-
15 Delayed drawings or instructions Meoneay and tims
claims-fidic-red-book-1999-farrukh-riasat- |21 | Rightofaccesstothe site Money and time
4.7 Setting out (errors) Money and time
b—eng—[:_)mli_)—/ 4.12 Unforeseen physical conditions Moneay® and time
4.24 Fossils Money® and time
74 Testing Money and tims
8.4 Extension of time for completion time
85 Delay causad by authorities time
85 Consegquences of suspension Money™® and time
10.2 Taking over of part of works Money
10.3 Interference with tests on completion Money and tims
11.8 Contractor to search Money and time
12.4 Omissions (by variation) Monay™
13.2 Walue engineering Money
137 Changss in legislation Money® and time
14.8 Delayed payment Money
16.1 Contractor's entitlement to suspend Money and tims
15.4 Payment on termination Money
17.1 Indemnities (by employer) Money®
17.4 Consequences of employer's risks Money and times
181 General requirements for insurances (if supplied by employer) | Money™
195.4 Consegquences of force majeure Money and tims
196 Optional payment termination Money
20.1 Procedurs for contractor's claims Money and tims

Mote: In most cases, the contractor can claim cost and a reasonable profit. However, for some items
he can only claim cost. These items are marked with (¥] in the entitlemsnt column.



https://www.linkedin.com/pulse/guide-claims-fidic-red-book-1999-farrukh-riasat-b-eng-pmp-/

0jgp e a5 > Jab ;o OMWS| g slesl o pow
059 0 DS § (goles 5l 6 Sel> g slesl Cu o il (DESIGN Phase) 1,k 56 5o aslip o pow g drwgs
{EM] Potential killer contract clauses — Delay damages clauses
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{EM] Potential killer contract clauses — Site conditions

Q Types of differing site conditions
1. Type 1 DSC: Erroneous indications in the contract documents

2. Type 2 DSC: Unknown site conditions of an unusual

o

Federal Acquisition Regulation (FAR)

L)

o?

AIlA Contract Provisions

L)

o

ConsensusDocs Contract Provisions
FIDIC
Other

L)

0’0

0’0
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{EM] Potential killer contract clauses — Site conditions

O “Differing site conditions” clause of the Federal Acquisition Regulation (FAR):

[ Look at the word “Promptly” J

(a) The_Contractor zé;]l promptly, and_before the conditions are

disturbed, give a_written notice to the Contracting Officer of
(1) subsurface or latent physical conditions at the site which differ
materially from those indicated in this contract, or (2) unknown
physical conditions at the site, of an unusual nature, which differ
materially from those ordinarily encountered and generally rec-
ognized as inhering in work of the character provided for in the
confract.
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{EM] Potential killer contract clauses — Site conditions

O “Differing site conditions” clause of the Federal Acquisition Regulation (FAR):

(b) The Contracting Officer shall investigate the site conditions
promptly after receiving the notice. If the conditions do materially
so differ and cause an increase or decrease in the Contractor’s cost
of, or the time required for, performing any part of the work under
this contract, whether or not changed as a result of the conditions,

an equitable adjustment shall be made under this clause and the
contract modified in writing accordingly.

[ Look! Increase or decrease... J
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{EM] Potential killer contract clauses — Site conditions

O “Differing site conditions” clause of the Federal Acquisition Regulation (FAR):

(c) No request by the Contractor for an equitable adjustment to the
contract under this clause shall be allowed, unless the Contractor
has given the written notice required; provided, that the time
prescribed in (a) above for giving written notice may be extended
by the Contracting Officer.

[ If you do not notice, you may lose your right! J
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{EM] Potential killer contract clauses — Site conditions

O “Differing site conditions” clause of the Federal Acquisition Regulation (FAR):

(d) No request by the Contractor for an equitable adjustment to the
contract for differing site conditions shall be allowed if made after
final payment under this contract.

[ If request made after final payment, you will lose your right! ]
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{EM] Potential killer contract clauses — Site conditions

Q Types of differing site conditions
< AIA A201-2017: General conditions for construction

§ 3.7.4 Concealed or Unknown Conditions
If the Contractor encounters conditions at the site that are (1) subsurface or otherwise concealed physical conditions that

differ materially from those indicated in the Contract Documents or (2) unknown physical conditions of an unusual
nature that differ materially from those ordinarily found to exist and generally recognized as inherent in construction
activities of the character provided for in the Contract Documents. the Contractor shall promptly provide notice to the
Owner and the Architect before conditions are disturbed and in no event later than 14 days after first observance of the
conditions. The Architect will promptly investigate such conditions and. if the Architect determines that they differ
materially and cause an increase or decrease in the Contractor’s cost of. or time required for. performance of any part of
the Work, will recommend that an equitable adjustment be made in the Contract Sum or Contract Time. or both. If the
Architect determines that the conditions at the site are not materially different from those indicated in the Contract
Documents and that no change in the terms of the Confract is justified. the Architect shall promptly notify the Owner
and Contractor. stating the reasons. If either party disputes the Architect’s determination or recommendation. that party
may submit a Claim as provided in Article 15

[ In no event later than 14 days after first observance! 1
[ In AIA, owner and AE should be notified! )
Objection to determination? Submit a claim on time!
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{EM] Potential killer contract clauses — Site conditions

Q Types of differing site conditions
< AIA A201-2017: General conditions for construction

L One key difference is that
1. FAR requires “prompt” notice,
2. AlA provision gives the contractor a 14-day window.
A contractor must use its best judgment as to whether it really should wait
14 days to advise the owner that the contractor has encountered an

unexpected, potentially problematic condition.
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{EM] Potential killer contract clauses — Site conditions

Q Types of differing site conditions

1 ConsensusDocs-750-2011-Revised 2014: Contractor and subcontractor

% The ConsensusDocs, “Worksite Conditions” is similar in meaning but not
language:

«» Worksite visitation

3.4 WORKSITE VISITATION Before commencing the Subcontract Work, the Subcontractor shall conduct a visual
inspection of the Worksite to become generally familiar with local conditions and to correlate Worksite observations
with the Subcontract Documents. If the Subcontractor discovers any discrepancies between its Worksite observations
and the Subcontract Documents, such discrepancies shall be promptly reported to the Constructor.

[ Read it yourself J
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{EM] Potential killer contract clauses — Site conditions

Q Types of differing site conditions

1 ConsensusDocs-750-2011-Revised 2014: Contractor and subcontractor

+» Worksite visitation

7.3 CONCEALED OR UNKNOWN SITE CONDITIONS Verification of site conditions including sub-surface is the
responsibility of the Subcontractor. The Subcontractor shall take all site conditions into consideration and shall include
any and all costs associated with such conditions in the Subcontract Amount. If the conditions encountered at the
Worksite are (a) subsurface or other physical conditions materially different from those indicated in the Contract
Documents, or (b) unusual and unknown physical conditions materially different from conditions ordinarily encountered
and generally recognized as inherent in Work provided for in the Contract Documents and could not have been known
prior to the execution of the Subcontract, the Subcontractor shall stop affected Work after the condition is first
observed and give prompt written notice of the condition to the Constructor. The Subcontractor shall not be required to
perform any Work relating to the unknown condition without the written mutual agreement of the Parties. Any change
in the Contract Price or the Contract Time as a result of the unknown condition shall be determined as provided in
ARTICLE 5.

[ Read it yourself J
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{EM] Potential killer contract clauses — Site conditions

Q Types of differing site conditions
Q EIDIC-2017
¢+ Setting out (4.7)

4.7.2 Errors

if the Contractor finds an error in any items of reference, the Contractor shall
give a Notice to the Engineer describing it:

(@)  within the period stated in the Contract Data (if not stated, 28 days)
calculated from the Commencement Date, if the items of reference
are specified on the Drawings and/or in the Specification; or

(b)  as soon as practicable after receiving the items of reference, if they
are issued by the Engineer under Sub-Clause 2.5 [Sife Data and ltems
of Refarencel.

Is it differing site condition or errors in documents regardless of site conditions? J
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{EM] Potential killer contract clauses — Site conditions

Q Types of differing site conditions
Q EIDIC-2017
¢+ Setting out (4.7)

If, under sub-paragraph (b) above, an experienced contractor would not
have discovered the ermror:

(1) Sub-Clause 13.3.1 [Varation by Insfruction] shall apply to the
measures that the Contractor is reguired to take (if any); and
(i) if the Contractor suffers delay and/or incurs Cost as a result of the

error, the Contractor shall be entitled subject to Sub-Clause 20.2

[Claims For Payment and/or EOT] to EOT and/or payment of such
Cost Plus Profit.

[ EOT + COST + PROFIT ]
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{EM] Potential killer contract clauses — Site conditions

Q Types of differing site conditions
d FIDIC-2017
% Unforeseeable physical
conditions (4.12)

In this Sub-Clause, “physical conditions”™ means natural physical conditions
and physical obstructions (natural or man-made) and pollutants, which the
Contractor encounters at the Site during execution of the Works, including
sub-surface and hydrological conditions but excluding climatic conditions at
the Site and the effects of those climatic conditions.

{ What is a difference between FIDIC and AIA? }
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ZEM] Potential killer contract clauses — Site conditions

O Types of differing
site conditions
Q EIDIC-2017

«»» Unforeseeable
physical 4124
conditions (4.12

By: Alavipour, PhD, PMP, CMIT

If the Contractor encounters physical conditions which the Contractor

considers to have been Unforeseeable and that will have an adverse effect
on the progress and/or increase the Cost of the execution of the Works, the
following procedure shall apply:

Contractor's Notice

After discovery of such physical conditions, the Contractor shall give a
Notica to the Engineer, which shall:

(a)  be given as soon as practicable and in good time to give the Engineer
cpportunity toinspect and investigate the physical conditions promptly
and before they are disturbed;

(b)  descobe the physical conditions, so that they can be inspected and/
or investigated promptly by the Engineer;

() =ot out the reasons why the Contractor considers the physical

conditions fo be Unforeseeable; and

(d) _describe the manner in which the physical conditions will have an
adverse effect on the progress and/or increase the Cost of the
execution of the Works.
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{EM] Potential killer contract clauses — Site conditions

O Types of differing

site conditions 4.12.2 Engineer's inspection and investigation
O FIDIC-2017 The Engineer shall inspect and investigate the physical conditions within
[ days, or a longer period agreed with the Contractor, after receiving the
% Unforeseeable Contractor's Nofice.
physical The Contractor shall continue execution of the Works, using such proper
and reasonable measures as are appropnate for the physical conditions and
. to enable the Engineer to inspect and investigate them.
conditions (4.12) e ? J

4123 Engineer's instructions

The Contractor shall comply with any instructions which the Engineer may
give for dealing with the physical condifions and, i such an instruction

N constitutes a Variation, Sub-Clause 13.3.1 [Variation by Instruction] shall
EOT + COST apply.
NO PROEIT! 4.12.4  Delay and/or Cost
.. 5 If and to the extent that the Contractor suffers delay and/or incurs Cost due
\_ Similar to Error” ) to these physical conditions, having complied with Sub-Clauses 4.12.1 to

4.12.3 above, the Contractor shall be entitled subject to Sub-Clause 20.2
[Claims For Payment and/or EOT] to EOT and/or payment of such Cost.
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{EM] Potential killer contract clauses — Site conditions
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ZEM] Potential killer contract clauses — Site conditions
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{EM] Potential killer contract clauses — Site conditions

Q Types of differing site conditions
s Other

v Use Geotechnical Baseline Report

The pnimary objectives of the GBR are to:

1. Provide a summary of the ground conditions, ground behavior, groundwater, and in-
ground obstructions, contamination, and gas conditions in order to facilitate the Design—
Builder's and owner's project management team’s understanding of the geotechnical
features and ground behavior to be addressed during proposal preparation and during
design and construction of the underground facilities.

2_ Establish baselines for the anticipated geotechnical conditions, to be relied upon in the
preparation of proposals, in bid submittals, and in the design and the construction of the
underground facilities.

3. Assist in administering the differing site conditions clause contained in the Contract
Documents by providing a basis for their evaluation.

This is also great!

This is like schedule baseline
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{EM] Potential killer contract clauses — Site conditions
Q Types of differing site conditions
s Other

v Use Geotechnical Baseline Report

» Used on projects with a significant risk of DSC

» Establishes baseline of geotechnical conditions

» Reduces uncertainty, allocates risk properly to each party, influences
bid prices/change orders/time

» Affects owner, designer, and contractor behavior

» Reduces uncertainty
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{EM] Potential killer contract clauses — Site conditions

Q Types of differing site conditions
s Other
v Use Geotechnical Baseline Report
» Defines the geotechnical conditions used for the basis of the design
» Used for the basis of the bids
» Used to identify potential DSC’s during construction

» Contractual baseline, not necessarily geotechnical fact
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{EM] Potential killer contract clauses — Site conditions
Q Types of differing site conditions
s Other

v Use Geotechnical Baseline Report
» Defining the baseline allocates the risk properly:

o Risk for Contractor: Contractor accepts risk for conditions

consistent with or more favorable than GBR
o Risk for Owner: Owner accepts risk for conditions less favorable
that the GBR

o Owner receives more competitive bids

See File #3-5
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4 Potential killer contract clauses — Payment

O AIA A201-2017: General conditions for construction

¢ Failure of payment

§ 9.7 Failure of Payment
If the Architect does not issue a Certificate for Payment. through no fault of the Contractor, within seven days after

receipt of the Contractor’s Application for Payment. or if the Owner does not pay the Contractor within seven days after
the date established in the Contract Documents. the amount certified by the Architect or awarded by binding dispute
resolution. then the Confractor may. upon seven additional days® notice to the Owner and Architect. stop the Work unfil
payment of the amount owing has been received. The Confract Time shall be extended appropriately and the Contract
Sum shall be increased by the amount of the Contractor’s reasonable costs of shutdown. delay and start-up. plus interest
as provided for in the Contract Documents.

1. AE: No certificate for payment from AE A

2. Owner: No payment of the amount certified
3. Owner: No payment amount awarded by binding

dispute resolution )
Consequences of Failure of Payment due to stop the work: 3
1. EOT
2. Compensation )
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{EM] Potential killer contract clauses — Payment

O AIA A201-2017: General conditions for construction

¢ Failure of payment

§ 13.6 INTEREST

Payments due and unpaid under the Contract Documents shall bear interest from the date payment is due at such rate
as the parties may agree upon in writing or, in the absence thereof, at the legal rate prevailing [rom time to-time at
the place where the Project is located.

4 Is contractor able to also terminate the contract due to delayed payment? N
Yes, you will see later!
1. Financing charges

2. EOT and Compensation due to stop the work
\3. Termination of the contract )
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{EM] Potential killer contract clauses — Payment

O ConsensusDocs-750-2011-Revised 2014: Contractor and subcontractor

s Payment delay

8.2.6 PAYMENT DELAY If the Constructor has received payment from the Owner and if for any reason not the
fault of the Subcontractor, the Subcontractor does not receive a progress payment from the Constructor within
ten (10) Days after the date such payment is due, as defined in the subsection immediately above, or, if the
Constructor has failed to pay the Subcontractor within a reasonable time for the Subcontract Work satisfactorily
performed, the Subcontractor, upon giving ten (10) Days' written notice to the Constructor, and without
prejudice to and in addition to any other legal remedies, may stop work until payment of the full amount owing
to the Subcontractor has been received. The Subcontract Amount and Time shall be adjusted by the amount of
the Subcontractor's reasonable and verified cost of shutdown, delay, and startup, which shall be effected by an
appropriate Subcontractor Change Order.

Similar to AIA-A201...Read it yourself!
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{EM] Potential killer contract clauses — Payment

O AIA A401-2017: General contractor and subcontractor

§ 4.8 Remedies for Nonpayment

If the Contractor does not pay the Subcontractor through no fault of the Subcontractor. within seven days from the time
payment should be made as provided in this Agreement. the Subcontractor may. without prejudice to any other available
remedies. upon seven additional days’ notice to the Contractor. stop the Work of this Subcontract until payment of the
amount owing has been received. The Subcontract Sum shall. by appropriate Modification, be increased by the amount
of the Subcontractor’s reasonable costs of demobilization. delay. and remobilization.

Similar to AIA-A201...However, no mention of time expressly?!
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{EM] Potential killer contract clauses — Payment

O AIA A401-2017: General contractor and subcontractor

§ 11.4 Interest
Payments due and unpaid under this Subcontract shall bear interest from the date payment is due at such rate as the

parties may agree upon in writing or. in the absence thereof. at the legal rate prevailing from time to time at the place

where the Project 1s located.
(Insert rate of interest agreed upon, if any.)

%

Similar to AIA-A201...
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{EM] Potential killer contract clauses — Payment

Q FIDIC-2017
¢ Delayed payment (14.8)

¢ Interim payment certificate (IPC)
Look at this word...This is not }

used in our contract!

If the Contractor does ceive payment in accordance with Sub-Clause
M_?Wcﬂntraﬂor shall be entitled to receive financing charges
com ed monthly on the amount unpaid during the penod of delay.
This period shall be deemed to commence on the expiry of the time for

payment specified in Sub-Clause 14.7 [Payment], imespective (in the case
gf sub-paragraph (b) of Sub-Clause 14.7) of the date on which any IPC is

Issued. :
[ Do you see the difference between J

AlAand FIDIC?

Is there an adjustment for time? Will see later!
Does GC have the right to stop the work? Will see later!

Both issuance of “Payment Certificate” and “Time of Payment” are considered in AlA,
however IPC is not a case in FIDIC!
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{EM] Potential killer contract clauses — Payment

O FIDIC-2017
% Delayed payment [ Don’t forget to compound it monthly if remains unpaid! ]
(14.8) _Unless otherwise stated in the Cantract Data, these financing charges shall

be calculated at the annual rate of three percent (3%) above:
A prime borrower s (a)  the average bank short-term lending rate to prime borrowers prevailing

someone who is considered a for the currency of payment at the of payment, or
below-average credit risk (b)  where no such rate gxistsat that place, the same rate in the country

of the cu of payment, or
This type of borrower is c irthe absence of such a rate at either place, the appropriate rate fixed

by the law of the country of the cumrency of payment.

considered likely to make loan

payments on time and likely 1,5 Contractor shall by request be entitled to payment of these financing
to repay the loan in full. charges by the Employer, without:

(Il the need for the Contractor to submit a Statement or any formal

_Notice (including any requirement to comply with Sub-Clause
20.2 [Claims For Payment and/or EOT]) or certification; and

(i) prejudice to any other right or remedy.
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{EM] Potential killer contract clauses — Payment

O FIDIC-2017 I
. (@) the Engineer fails to cerify in accordance with Sub-Clause 14.6 [Issue
% Suspension by the of IPCJ;
(b)  the Employer fails to provide reasonable evidence in accordance with
contractor (16.1) Sub-Clause 2.4 [Employer's Financial Arrangements];

{c)  the Employer fails to comply with Sub-Clause 14.7 [Payment]; or
{d)  the Employer fails to comply with:
(i) a binding agreement, or final and binding determination under
Sub-Clause 3.7 [Agreement or Determination]; or

(i) adecision of the DAAB under 21.4 [Obtaining DAAB's Decision]
fwhether binding or final and binding)

and such failure constitutes a material breach of the Employer's obligations
under the Contract,

the Contractor may, not less than 21 days after giving a Nofice to the
Employer fwhich Motice shall state that it is given under this Sub-Clause
16.1), suspend work (or reduce the rate of work) unless and until the
Employer has remedied such a default.

We will see this later, however look at the suspension due to detailed payment!
EOT? Cost? Profit?

J
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{EM] Potential killer contract clauses — Payment

4 EIDIC-2017

% Suspension by  the

contractor (16.1)

If the Contractor suffers delay and/or incurs Cost as a result of suspending

work (or reducing the rate of work) in accordance with this Sub-Clause, the
Contractor shall be entitled subject to Sub-Clause 20.2 [Claims For Fayment
and/or EOT] to EOT and/or payment of such Cost Plus Profit.

4 Is contractor able to also terminate the contract due to delayed payment? N
Yes, you will see later!
1. Financing charges
2. EOT and Compensation due to suspension
\3. Termination of the contract )
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{EM] Potential killer contract clauses — Payment
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{EM] Potential killer contract clauses — Termination or suspension (GC and owner)

O AIA A201-2017: General conditions for construction

1. Termination

I.  Termination by the contractor

il.  Termination by the owner for cause

lil. Termination by the owner for convenience
2. Suspension

I.  Suspension by the owner for convenience

There is no “suspension by the contractor” in AIA, however the term
“stop the work”™ is used instead!

AlA-A201 (Financing arrangement (2.2.2) and Failure of payment (9.7))
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$ Potential killer contract clauses — Termination by the contractor

O AIA A201-2017: General conditions for construction

If things are consecutive, they happen one after
ARTICLE 44 TERMINATION OR SUSPENSION OF THE CONTRACT the other with no break.

§ 14.1 Termination by the Contractor \{
§ 14.1.1 The Contractor may terminate the Contract if the Work is stopped for a period of 30 consecutive days through
no act or fault of the Contractor. a Subcontractor. a Sub-subcontractor, their agents or employees or anv other persons
or entities performing portions of the Work. for any of the following reasons:
A Issuance of an order of a court or other public authority having jurisdiction that requires all Work to be
stopped:
2 An act of government. such as a declaration of national emergency. that requires all Work to be stopped.
3 Because the Architect has not issued a Certificate for Payment and has not notified the Contractor of the
reason for withholding certification as provided in Section 9.4.1. or because the Owner has not made
payment on a Certificate for Payment within the time stated in the Contract Documents; or
4 The Owner has failed to furnish to the Contractor reasonable evidence as required by Section 2.2.

Evidence of the Owner’s Financial Arrangements
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$ Potential killer contract clauses — Termination by the contractor

Suspension by the owner
for convenience

O AIA A201-2017: General conditions for construction

§ 14.1.2 The Contractor may terminate the Contract if. through no act or fault of the Contractor, a fubcontractor. a Sub-
subcontractor. their agents or employees. or any other persons or entities performing portions of the Work. repeated
suspensions. delays. or interruptions of the entire Work by the Owner as described in Section 14.3. constitute in the
aggregate more than 100 percent of the total number of days scheduled for completion. or 120 days in any 365-day
period. whichever is less.

§ 14.1.3 If one of the reasons described in Section 14.1.1 or 14.1.2 exists. the Contractor may. upon seven days’ notice to
the Owner and Architect, terminate the Contract and recover from the Owner payment for Work executed. as well as
reasonable overhead and profit on Work not executed. and costs incurred by reason of such termunation.

§ 14.1.4 If the Work is stoppad for a period of 60 consecutive days through no act or fault of the Contractor. a
Subcontractor. a Sub-subconftractos. or their agents or employees or any other persons or enfifies performing portions of
the Work because the Owner ha 5?»:1}&\@1}* failed to fulfill the Owner’s obligations under the Contract Documents with
respect to matters important to the progresf the Work. the Contractor may. upon seven additional days’ notice to the
Owner and the Architect. terminate the Contractand recover from the Owner as provided in Section 14.1.3.

Remember HOOH COST?
EICHLEAY FORMULA

Let’s see 4311 ]
By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .l gilodl gudo ;53 900 50 bisd 398 Ao ,58 281




0jgp e a5 > Jab ;o OMWS| g slesl o pow
0)9).’ ) Sl 9 L_SgLC-Q )‘ 6)..59.19 9 sles w).n\.o Ls‘)" (DeSign Phase) f‘).b )lB o d.nl.a).a u.a).’dua 9 AM};
ACE

A Potential killer contract clauses — Termination by the contractor
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wA Potential killer contract clauses — Termination by the contractor
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A Potential killer contract clauses — Termination by the owner for cause

What does “Substantial Breach™ mean?

Q It is common for building contracts to differentiate between breaches of a nature serious

enough to justify termination of the Contract, and breaches which are not deemed serious
enoughto suffice as a basisupon whichto terminate.

1. A breach which is not sufficiently serious will only entitle the innocentpartyto damages,

2. A breach which is sufficiently serious will allow the innocent party to refuse to undertake

any further performance of their own obligations - effectively terminating the contract
(James Morrison & Co., Ltd v Shaw, Savill & Albion Co., Ltd., [1916]2 K. B. 783).

O Often Contracts will use a defined term, such as ‘substantial breach’ to differentiate

% However these partial definitions are often fairly open ended and leave a lot open to

interpretation.
Let’s see some examples!
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A Potential killer contract clauses — Termination by the owner for cause

A good example of a typical definition of substantial breach is as follows:

The Owner is in substantial breach of this Contract if the Owner:

B does not give the builder uninterrupted access to, and control of the land;
B does not pay a Progress Payment which is due and payable;

B fakes possession of the Works before paying the final claim, without
written consent from the Builder; or

The following is not considered as a “Substantial Breach™

For example the builder usually agrees to a clause committing to complete
the works within the building period. This may be analogous to an
intermediate clause. If the builder is running a few days late, this would
generally not be grave enough to warrant termination. However if the
building period has expired by 12 months, and the builder is yet to pour the
slab, it may be argued that this is a breach of sufficient gravity.

The demarcation between a substantial breach and something less than a
substantial breach is not always going to be clear cut.
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‘A Potential killer contract clauses — Termination by the owner for cause

O AIA A201-2017: General conditions for construction

§ 14.2 Termination by the Owner for Cause

§ 14.2.1 The Owner may terminate the Contract if the Contractor

A
2

3

4

repeatedly refuses or fails to supply enough properly skilled workers or proper materials:

fails to make payment to Subcontractors or suppliers in aceordance with the respective agreements
between the Contractor and the Subcontractors or Suppliers:

repeatedly disregards applicable laws. statutes, ordinances. codes. rules and regulations. or lawful orders
of a public authority: or

otherwise is guilty of substantial breach of a provision of the Confract Decuments.

§ 14.2.2 When any of the reasons described in Section 14.2.1 exist. and upon certification by the Architect that sufficient

cause exists fo justify such action. the Owner may. without prejudice to any other rights or remedies of the Owner and

after giving the Contractor and the Contractor’s surety. if any. seven days’ notice. terminate employment of the
Contractor and may. subject to any prior rights of the surety:

A

2
3

Exclude the Contractor from the site and fake possession of all materials. equipment. tools. and
construction equipment and machinery thereon owned by the Contractor:

Accept assignment of subcontraets pursuant to Section 5.4; and

Finish the Work by whatever reasonable method the Owner may deem expedient. Upon written request
of the Contractor. the Owner shall furnish to the Contractor a detailed accounting of the costs incurred by
the Owner in finishing the Work.
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$ Potential killer contract clauses — Termination by the owner for cause

O AIA A201-2017: General conditions for construction

§ 14.2.3 When the Owner terminates the Contract for one of the reasons stated in Section 14.2.1. the Contractor shall not
be entitled to receive further payment until the Work is finished.

§ 14.2.4 1f the unpaid balance of the Confract Sum exceeds costs of finishing the Work. including compensation for the

Architect’s services and expenses made necessary thereby. and other damages incurred by the Owner and not expressly

waived. such excess shall be paid to the Confractor. If such costs and damages exceed the unpaid balance. the
Contractor shall pay the difference to the Owner. The amount to be paid to the Contractor or Owner. as the case may be,

shall be certified by the Initial Decision Maker. upon application. and this obligation for payment shall survive
termination of the Contract.
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& Potential killer contract clauses — Termination by the owner for cause
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F¥YY @ is O

Olos gend —FF oole
(0- a)I-FY

O (sl o0 wauad jl Gl gluadi (Hlej delip 5o 0oud o slayls jl SO o pladl e
Fo ol ayazgi LIS T slp

(7-call-Ey

Pooilo oy asgi L jloy waw pylgs SO I inw s au IS plasl jy 151

(V-call-Ey

Loy8)1S (59um jI IS Eg0 ELLI g K o3lo Egudg0 (5108 pmidg 29 jl L IS Egpid e

(A-calI-FY

9310 jl Gin (loyd)1S ojlal (g IS (135S Jahel L 015518 GidldS Caunpy pw (g9

J (3-call-Ey

| P oslo " 3 " 3k (Gub «gumo 604 plxil (glaylS Zllol (glp jglio Guaigo jgiwd plzdl pac

' By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .cewl gilodl g ;53 & y9m0 50 Lo 98 Jlao ,53 290



0jgp e a5 > Jab ;o OMWS| g slesl o pow
059, 4o DLW g (goled 3 (5,5 el g sleol Cu po sl y (Design Phase) b 3850 aali Cu o g dxwgd
ACE \

«\ Potential killer contract clauses — Termination by the owner for cause

AR PYRRARE

oy Fnd —F5 osle
(lo-calI-K¥

S lon S JUsl

(N-call-EY
290 a5 (5laigS ay (2Lad @Slao (ggw ISl Jlgol g wUTpudble audgi b jGloy LSl g
(P-call-e9

1V 83lo "9 “ 3y Gab (1SS jaiwd b lng 53 ol SO I Gy 5 U

(IP-call-Ey

2o b bl (Jesll@s lopd)lS Jalge ¢ shzl b gleyy Juass lp jlGlyy aS sgib ol oS0
| 2wl 35S (g 395 28l 43 |y lagT glaakwlg b Lol b wiowl 8313

_‘I__

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl gudo ;53 900 50 bisd 398 Ao ,58 291



0jgp e a5 > Jab ;o OMWS| g slesl o pow
0)9).’ O Sl 9 (SgLCQ )‘ 6;5.19 9 sles Co o 6‘)4 (DeSign Phase) (5>‘).L> )lS o ML’).’ Co o g Axwgs
ACE

$ Potential killer contract clauses — Termination by the owner for cause
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{EM] Potential killer contract clauses — Termination by the owner for convenience

O AIA A201-2017: General conditions for construction

§ 14.4 Termination by the Owner for Convenience
§ 14.4.1 The Owner may, at any time. terminate the Contract for the Owner’s convenience and without cause,

§ 14.4.2 Upon receipt of notice from the Owner of such termination for the Owner’s convenience. the Contractor shall
A cease operations as directed by the Owner in the notice;
.2 take actions necessary. or that the Owner may direct. for the protection and preservation of the Work; and
3 except for Work directed to be performed prior to the effective date of termination stated in the notice.
terminate all existing subcontracts and purchase orders and enter into no further subcontracts and
purchase orders.

§ 14.4.3 In case of such termination for the Owner’s convenience. the Qwner shall pav the Contractor for Work properly
executed: costs incurred by reason of the termination. including costs attributable to termination of Subcontracts; and
the termination fee. if any. set forth in the Agreement.

N
It is highly recommended for GC to include

termination fee in the contract

N\

Let’s see 4311

J
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O AIA A201-2017: General conditions for construction

[ Time and cost increases clearly expressed! ]

§ 14.3 Suspension by the Owner for Convenience

§ 14.3.1 The Owner may. without cause. order the Contractor in writing to suspend. delay or interrupt the Work. in
whole or in part for such peried of time as the Owner may determine.

§ 14.3.2 The Contract Sum and Contract Time shall be adjusted for increases in the cost and time caused by suspension.
delay. or interruption under Section 14.3.1. Adjustment of the Contract Sum shall include profit. No adjustment shall be
made to the extent

A that performance is. was. or would have been. so suspended, delayed. or interrupted, by another cause for

which the Contractor is responsible: or
.2 that an equitable adjustment is made or denied under another provision of the Contract,

Does it mean concurrent delav? Read the contract carefully since another
y: adjustment may be expressed in another
provision
[ Let’s see 4311 ]
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