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ACEM‘] What we will learn?

U

Claims management planning

Design management

Design review

Project management during the design phase
Other parts of project management

Contract documents

U 0000 D

Development and review of construction contract(s) terms and conditions
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Development and Review of Construction
Contract(s) Terms and Conditions
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{EM] Introduction

Based on PMBOK Extension

O A well-written _contract with fair contract terms provides a basis for minimizing

claims when it comes to
¢+ Scope changes
% Unknown site conditions
¢ Force majeure delays
% Timely reporting
% Fair-notice provisions

<+ Etc.
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{EM] Introduction

Based on PMBOK Extension

O Having a detailed review of the dispute resolution clauses before addressing a

dispute can help alleviate uncertainty and ambiguity on these matters.

Legal advisors may also be called upon to help interpret contractual language

that may be ambigquous.
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{EM] CM’s role related to contract administration

O An important element of a CM’s role is contract administration.

U The CM as part of its standard duties is often in a position to

1. Recommend,

2. Review, or even
3. Draft

proposed contract documents or provisions in the various contractual

agreements.
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$ Drafting the contract — Recommendation

O All contract documents should be written in clear, unambiguous terms.

U Requirements for cost, schedule, scope, and specifications should be clearly stated.

U Contract should contain a clause that states a reasonable time frame for a response to
RFI.

U Do not ignore the contract or defer its preparation to the last minute

¢ The contract spells out the rules of the game and is your most important tool in

claims mitigation.

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl guceo ;53 & y9m0 50 Lo 398 Ao ;53 92



0jgp e a5 > Jab ;o OMWS| g slesl o pow
0)9).’ o Sl 9 L_SgLC-Q )‘ LS)“f?'l} 9 sles S e Ls‘)" (DeSign PhaSE) f‘).b )lﬁ o d.nl.a).a Copde g AM}’
ACE

$ Drafting the contract — Recommendation

U Be careful of exculpatory language that may be difficult or impossible to enforce.

* In a contract, exculpatory language is language that frees one party of certain

liability that may occur as a result of the agreement and waives the rights of the
other party.
Exculpatory language for example is ““regardless of those conditions,
we are not going to pay for those costs.”
v No-damage clause

v" This is not always enforceable
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$ SCL Delay Protocol

O 2nd edition published in 2017
U Published by the Society of Construction Law (UK)
L The purpose is to provide guidance on common delay and disruption when one
party wishes to:
1. Recover an extension of time (EOT)
2. Compensation for the additional time spend and additional resources used
U The purpose is to avoid unnecessary disputes
O Focus is to provide practical and principled guidance on issues that can be applied
in relation to all projects to:
1. Avoid disputes

2. Limit the costs of disputes if disputes are unavoidable
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$ SCL Delay Protocol

U Protocol identifies various options, leaving people to choose based on their needs
(e.g., complexity of project, nature of the project, etc.)

O It is not the contract document, nor the international law.

O This guidance is intended to be generally applicable to any contract.

O Itis only a good practice, not best practice.
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‘A Recommended clauses to avoid the occurrence of disputes

U There are 22 core principles in SCL Protocol

1.

2
3.
4

© 0 N o O

Programme and records

Purpose of extension of time (EOT)

Contractual procedure requirements

Do not ‘wait and see’ regarding impact of delay events (contemporaneous
analysis)

Procedure for granting EOT

Effect of delay

Incremental review of EOT

Float as it relates to time

Identification of float

10. Concurrent delay — effect on entitlement to EOT
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‘A Recommended clauses to avoid the occurrence of disputes

U There are 22 core principles in SCL Protocol

11.
12.
13.
14,
15.
16.
17,
18.
19.
20.
21.
22.

Analysis time — distant from the delay event

Link between EOT and compensation

Early completion as it relates to compensation

Concurrent delay — effect on entitlement to compensation for prolongation
Mitigation of delay and mitigation of loss

Acceleration

Global claims

Disruption claims

Valuation of variations
Basis of calculation of compensation for prolongation
Relevance of tender allowance

Period for evaluation of compensation
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$ Recommended clauses to avoid the occurrence of disputes

L Changes: provide for modification to the contract and define a fair method of price

adjustment for the changes.

O Time extensions: provide adequate time adjustments for changes to the contract and

for delays beyond the contractor’s control.

0 Geotechnical studies: make all pertinent geotechnical information readily available

to the contractor.

O Differing site conditions: provide for an equitable price and time adjustment when

differing site conditions are encountered.
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$ Recommended clauses to avoid the occurrence of disputes

0 Geotechnical design summary report: prepared by the owner’s engineer, it sets
forth the geotechnical interpretations regarding anticipated conditions for design and

construction.

O Escrow bid documents: all documentation of the successful bidder’s estimate are
placed in escrow, where they remain the contractor’s property; these documents are
accessible jointly by the owner and the contractor to assist in resolving pricing issues

on claims or disputes.
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$ Recommended clauses to avoid the occurrence of disputes

O Suspension of work: provide for an equitable price adjustment for delays because of

a temporary suspension of work.

O Liquidated damages: define a fixed daily cost to the contractor for non-excusable

delays.

O Variations in estimated quantities: provide for adjustment or renegotiation of unit

price items which substantially vary from bid quantities.
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$ Recommended clauses to avoid the occurrence of disputes

O Claims: provide a rational procedure for processing claims in a timely manner.

U Disputes: provide a process for addressing disputes in their early stages before they

affect the progress of the work, create adversary positions and lead to litigation.
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{EM] Potential killer contract clauses

Some elements of every contract deserve particular attention.

1. How to discover these clauses and

2. What to do about them during the construction process

Is vital to delivering the product and keeping the project team on task

and out of difficult situations.
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{EM] Potential killer contract clauses — General notices

0 Many forms of contract include requirements for the Contractor to provide notices

of events or circumstances

that the Contractor considers may provide entitlement to additional time or

payment within a specified time frame of the event occurring.

+»» The Contract will sometimes state the requirements for a notice,

1. Will often prescribe time frames within which notices must be

submitted

2. Will usually provide details of how notices should be sent or

delivered.
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{EM] Potential killer contract clauses — General notices

O AIA A201-2017: General conditions for construction

§ 1.6 Notice

§ 1.6.1 Except as otherwise provided in Section 1.6.2. where the Contract Documents require one party to notify or give
notice to the other party. such notice shall be provided in writing to the designated representative of the party to whom
the notice is addressed and shall be deemed to have been duly served if delivered in person. by mail. by courier, or by
electronic transmission if a method for electronic transmission is set forth in the Agreement.

§ 1.6.2 Notice of Claims as provided in Section 15.1.3 shall be provided in writing and shall be deemed to have been
duly served only if delivered to the designated representative of the party to whom the notice is addressed by certified or
registered mail. or by courier providing proof of delivery.

[ o Lol ;1 48 CrgSmo Joxo ]
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{EM] Potential killer contract clauses — General notices

O AIA A201-2017: General conditions for construction

§ 15.1.2 Notice of Claims

Claims by either the Owner or Contractor must be initiated by
written notice to the other party and to the Initial Decision Maker
with a copy sent to the Architect, if the Architect is not serving as
the Initial Decision Maker. Claims by either party must be
initiated within 21 days after occurrence of the event giving rise
to such Claim or within 21 days after the claimant first recognizes
the condition giving rise to the Claim, whichever is later.

[ b sols,l 48 &eSumo Joxo J
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{EM] Potential killer contract clauses — General notices

O AIA A401-2017: General contractor and subcontractor

§ 14.4 Notice

§ 14.4.1 Except as otherwise provided in Section 14.4.2. where the Subcontract Documents require one party to notify or
give notice to the other party. such notice shall be provided in writing to the designated representative of the party to
whom the notice is addressed and shall be deemed to have been duly served if delivered in person. by mail. by courier.
or by electronic transmission if a method for electronic notice is set forth in Section 14.4.3;

§ 14.4.2 Notice of Claims shall be provided in writing and shall be deemed to have been duly served only if delivered to
the designated representative of the party to whom the notice is addressed by eertified or registered mail. or by courier
providing proof of delivery.

§ 14.4.3 Notice in electronic format. pursuant to Section 14.4.1. may be given in accordance with ATA Document
E203™-2013. Building Information Modeling and Digital Data Exhibit. if completed. or as otherwise set forth below:
(If other than in accordance with AI4 Document E203™—201 3, insert requirements for delivering notice in electronic
Jformat such as name, title, and email address of the recipient and whether and how the svstem will be required fo
generate a read receipft for the transmission.)

between Owner and GC

[ Same as the contract ]
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{EM] Potential killer contract clauses — General notices

4 EIDIC-2017

¢ Notices and other communications (1.3)

Wherever these Conditions provide for the giving or issuing of approvals,
certificates, consents, determinations, notices and requests, these commu-
nications shall be:

(a) inwriting and delivered by hand (against receipt), sent by mail or courier,
or transmitted using any of the agreed systems of electronic transmission
as stated in the Appendix to Tender; and

(b) delivered, sent or transmitted to the address for the recipient's commu-
nications as stated in the Appendix to Tender...

o Lol ;1 48 aSume Joxo
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ZEM] Potential killer contract clauses — General notices

4 EIDIC-2017

** Notices and other communications (1.3)

«» NOD = Notice of Dissatisfaction

Where these Conditions state that a Notice or NOD or other communication
15 to be delivered, given, issued, provided, sent, submitted or transmitted, it
shall have effect when it is received (or deemed to have been received) at the
recipient's current address under sub-paragraph (d) above. An electronically
transmitted Notice or other communication is deemed to have been received
on the day after transmission, provided no non-delivery notification was
recenved by the sender.

All Notices, and all other types of communication as referred to above, shall
not be unreasonably withheld or delayed.

When_a Notice or NOD or certificate is issued by a Party or the Engineer, the
paper and/or electronic original shall be sent to the intended recipient and a
copy shall be sent to the Engineer or the other Party, as the case may be. All
other communications shall be copied to the Parties and/or the Engineer as
stated under these Condifions or elsewhere in the Contract.

o srols,l 18 &eSuno Jxo ]

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .ol gilodl gudo ;53 900 50 bisd 398 Ao ,58 108



0jgp e a5 > Jab ;o OMWS| g slesl o pow
059 0 DS § (goles 5l 6 Sel> g slesl Cu o il (DESIGN Phase) 1,k 56 5o aslip o pow g drwgs
{EM] Potential killer contract clauses — General notices

4 EIDIC-2017

% Sub-Clause 20.1 [Contractor’s claims] from FIDIC has this to say on the

subject of notices

If the Contractor considers himself to be entitled to any extension of the Time
for Completion and/or any additional payment, under any Clause of these
Conditions or otherwise in connection with the Contract, the Contractor shall
give notice to the Engineer, describing the event or circumstance giving rise
to the claim. The notice shall be given as soon as practicable, and not later
than 28 days after the Contractor became aware, or should have become
aware, of the event or circumstance.

[ o Lol ;1 48 aSume Joxo ]
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{EM] Potential killer contract clauses — General notices

4 EIDIC-2017

s Sub-Clause 20.1 [Contractor’s claims] carries on to emphasizes the

Importance of submitting such notices as follows

If the Contractor fails to give notice of a claim within such period of 28 days,
the Time for Completion shall not be extended, the Contractor shall not be
entitled to additional payment, and the Employer shall be discharged from all
liability in connection with the claim. Otherwise, the following provisions of
this Sub-Clause shall apply.
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{EM] Potential killer contract clauses — General notices

O EIDIC-2017
s Sub-Clause 20.1 [Contractor’s claims] carries on to emphasizes the
Importance of submitting such notices as follows

FIDIC Red Book (1999 Ed.)

Is the Contractor’s notice of claim (Under Sub-Clause 20.1) rendered
invalid if a pertinent clause reference is not included in the said notice?

In general, Sub-Clause 20.1 does not oblige the Contractor to include a
relevant clause reference.
Remember In Obrascon Huarte Lain SA v Her Majesty’s Attorney General for Gibraltar
Exculpatory Ianguage’? (“Obrascon”), the judge, Sir Robert Akenhead stated:

“... there is no particular form called for in Clause 20.1 and one should
construe it as permitting any claim provided that it is made by notice in
K always true! / writing to the Engineer, that the notice describes the event or
circumstance relied on and that the notice is intended to notify a claim for
extension (or for additional payment or both) under the Contract or in
connection with it. It must be recognisable as a "claim".”

However, it is not
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{EM] Potential killer contract clauses — General notices
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ZEM] Potential killer contract clauses — General notices
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{EM] Potential killer contract clauses — General notices

1ARNPYRRARE

Ly (552501351 cladauiads (43S o3buy a5l blas JyiS -1903lo
(waJI-19

S loadiis b Gabs Blad jl 1y fam g ailis blis b losy Egidgo ililac JET ji G ol
3929 SUisl aS iy 53 g 3Is pllel g 30T | oyl iy ubls 39290 (SUisl aS (ijgo 43 g 3yl
b9)S g jglio udigo L 39290 gidg U Slwp jglio urigo - a | bl aul adals
olicl a3gSaua woldac JLET jl Gag oS Cuwl (g2ds 305 18 Wlidoc Egpid Sllo g 3gid ulzocgo

s A3y dioj ol 3 ) LGlany il

f Py Cudguxo
CEM! 0 g

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cew! gilodl gudo ;53 900 50 bisd 398 Ao ,58 114



0jgp e a5 > Jab ;o OMWS| g slesl o pow
059 0 DS § (goles 5l 6 Sel> g slesl Cu o il (DESIGN Phase) 1,k 56 5o aslip o pow g drwgs
ZEM] Potential killer contract clauses — General notices

1ARNPYRRARE

(::.-I"o

Lol 399 ojlzl Loy9)lS 3gus dgd jguuS )5 1 jLClou aluwgy 0L Giliaed 9 @llao b aS (53y)lgo 5o
(§3232 slocnsgame IS ghal e 050 . Mleise Juasi j Gl dije @ hyygd glaglejlw jl |
Cdpilin aolip aS (530 53 oy IS gl jlo 3)90 Dliagad g allao lgi jGlawy (g wuley a5 50T Gy
J9lino uaigo @b jl sluwl adljl g s jS3 L | Slpo aiS 3)lg g asgs jguiS &)l jl S0 gl S
dud ol ol 5952 390 53 L)lS IS szl iloj anlipy 4y azgi L B Siluy,o Loyd)ls - ay

olad (5aSaaeal «hljg=s g 2llas

f Py Cudguxo
CEM! 0 g

By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .cewl gilodl gaceo ;53 & y9m0 50 Lo 98 Ao ,53 115



0jgp e a5 > Jab ;o OMWS| g slesl o pow
059 0 DS § (goles 5l 6 Sel> g slesl Cu o il (DESIGN Phase) 1,k 56 5o aslip o pow g drwgs
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L The provision mentioned is a condition precedent to entitlement,

which means that if the Contractor does not comply with the requirements of

the Contract in this respect,

he will lose the rights for compensation.

While there may be legal arguments to counter such a provision in certain jurisdictions,

it is fairly obvious therefore that the Contractor’s contract
administration systems should place particular importance on the

subject of submitting notices in this respect.

It is a simple matter to create preformatted notices where the “blanks” may be filled

In as and when it becomes necessary to issue them.
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Of all the killer clauses, often the most innocent but potentially most damaging if not adhered
to are the notice clauses. There can be many items or issues on a contract that require notice
within a specific period of time. Just for a beginning list, here are some issues or events for
which notice should be given in accordance with time resfrictions within the contract:

e [iffering =ite Condition

¢ Reqguest for Information related to an ambiguity

* change order for increased time and or money

* delay due to any circumstances beyond Contractor's contro
e dispute notice

* reguest for payment.
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4 )

More information of how to prepare notices will be provided during

construction phase regarding the notices of claims

= J
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$ Potential killer contract clauses — Scheduling clauses

L To control the Project’s duration, the Owner must have a viable schedule.

U To ensure that the desired schedule is used, the Contract must specify the

requirements for both a viable schedule and periodic updates.

U Depending on the Owner’s degree of participation, different scheduling

requirements may be dictated by the Contract.

Scheduling requirements and specifications discussed in detail in the course
of “Project Planning and Scheduling” and a sample will be provided in
N Strategic Contract Management y
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[These reguirements often appear in contracts, but enforcement varies greatly. }

O As with any provisions, unenforced scheduling provisions accomplish_nothing.

s An Owner could consider allowing the Contractor to submit a basic

schedule to get the Project started but

* require more detail within a prescribed time frame.

The same should be true of updates: There should be specific requirements

about when to submit them, and the submission should be tied to progress

payments.

By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .l gilodl gudo ;53 900 50 bisd 398 Ao ,58 127



0jgp e a5 > Jab ;o OMWS| g slesl o pow
0)9).’ 5o ulﬁ}l&‘ 9 L_SgLC-Q )‘ LS)“f?'l} 9 sleol w).u\.c Ls‘)" (DeSign PhaSE) f‘).b )lS o d.nl.a).a u.a).’dua 9 AM};
{EM] Potential killer contract clauses — Scheduling clauses

O This is very important

» If for example, the contract period was to start on a particular date,

but the Contractor did not receive possession of the site on that date

¢ It should be remembered that the programme should be based upon the

works included in the Contract and, consequently, in such a situation

«» the Contractor should resist any pressure to change his

programme to reflect the actual date of possession or a revised
nomination date,
v" because this would not reflect the agreed situation at the

time the Contract was entered into.

In case, the programme should be re-baslined, the delay analysis should be performed.

[ We talked about this comprehensively in “Delay Analysis’” course! ]
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$ Potential killer contract clauses — Scheduling clauses

The following are some important aspects of construction progress schedules:
« Contract time
 Milestone events and dates
» Submittal review and approval dates
 Coordination requirements and interrelationship of activities
* Related construction activities
* Lead time necessary to obtain products and equipment
o Activity durations
 Frequency of updates
* Type of reports required

* Project cost and manpower loading (if required)

{ The more provided in “Strateqic Planning and Scheduling’ course! }
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$ Potential killer contract clauses — Scheduling clauses

. _ You may lose EOT or
O AIA A201-2017: General conditions for construction compensation claims if

updates not provided!

§ 3.10 Contractor’s Construction and Submittal Schedules
§ 3.10.1 The Contractor. promptly after being awarded the Contract. shall submit for the er’s and Architect’s
information a Contractor’s construction schedule for the Work. The schedule shall cefitain detail appropriate for the
Project. including (1) the date of commencement of the Wozk. interim schedu ilestone dates. and the date of
Substantial Completion: (2) an apportionment of the Work by construction activity; and (3) the time required for
completion of each portion of the Work. The schedule shall providefor the orderly progression of the Work to
completion and shall not exceed time limits current under the €ontract Documents. The schedule shall be revised at
appropriate intervals as required by the conditions of theWork and Project.

§ 3.10.2 The Contractor. promptly after being aWarded the Contract and thereafter as necessary to maintain a current
submittal schedule, shall submit a submzttal schedule for the Architect’s approval. The Architect’s approval shall not be
unreasonably delayved or withheld - The submuittal schedule shall (1) be coordinated with the Contractor’s construction
schedule, andN2) allow the AaChitect reasonable fime to review submittals. If the Contractor fails to submit a submittal
schedule. or fails o¥ide submittalsan accordance with the approved submittal schedule. the /Z.‘Gntractm‘ shall not be
entitled to any in in Contract Sum or extension of Contract Time based on the time requifed for review of
submitfals.

§ 3.10.3 The Contractor shall perform the Work in general accordance with the most recent schedules submitted to the
Owner and Architect.

Durations?
3.10.2. Risk for contractor
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$ Potential killer contract clauses — Scheduling clauses

O ConsensusDocs-750-2011-Revised 2014: Constructor and subcontractor

5.1 TIME IS OF THE ESSENCE Time is of the essence for both Parties. They mutually agree to see to the performance of
their respective obligations so that the entire Project may be completed in accordance with the Subcontract Documents
and particularly the Progress Schedule as set forth in Exhibit C.

5.2 SCHEDULE OBLIGATIONS The Subcontractor shall provide the Constructor with any scheduling information proposed
by the Subcontractor for the Subcontract Work. In consultation with the Subcontractor, the Constructor shall prepare
the schedule for performance of the Work (“Progress Schedule") and shall revise and update such schedule, as
necessary, as the Work progresses. Both the Constructor and the Subcontractor shall be bound by the Progress
Schedule. The Progress Schedule and all subsequent changes and additional details shall be submitted to the
Subcontractor promptly and reasonably in advance of the required performance. The Constructor shall have the right to
e various portions of

What is the risk here?
Remember delay analysis course?

Durations?
5.2. Risk for subcontractor
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$ Potential killer contract clauses — Scheduling clauses

O AIA A401-2017: General contractor and subcontractor

§ 3.2.1 The Contractor shall cooperate with the Subcontractor in scheduling and performing the Contractor’s Work to
avoid conflicts or interference in the Subcontractor’s Work and shall review. and expedite written responses to.
submittals made by the Subcontractor in accordance with Section 4.2.3 and Article 5. Promptly after execution of this
Agreement, the Contractor shall provide the Subcontractor with copies of the Contractor’s construction schedule and
schedule of submittals. together with such additional scheduling details as will enable the Subcontractor to plan and
perform the Subcontractor’s Work properly. The Contractor shall promptly notify the Subcontractor of subsequent
changes in the construction and submittal sehedules and additional scheduling details.

highlight the risks related to each party

{ Homework 1: Try to define these terms and J
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Q FIDIC-2017
¢ Working hours (6.5)

Mo work shall be carried out on the Site on locally recognised days of rest,
or outside the normal working hours stated in the Contract Data, unless:

(a)  otherwise stated in the Contract;
(b)  the Engineer gives consent; or
(c)  the work is unavoidable or necessary for the protection of life or

_property or for the safety of the Works, in which case the Contractor
shall immediately give a Notice to the Engineer with reasons and

describing the work required.

[ Problem usually occurs in (c) J

[ b sols,l 18 OgSun adadi C 090 J
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& Potential killer contract clauses — Scheduling clauses

O FIDIC-2017

% Contractor’s
records (6.10)
Unless otherwise proposed by the Contractor and agreed by the Engineer,

in each progress report under Sub-Clause 4,20 [Progress FHeports], the
Contractor shall include records of:

(a) occupations and actual working hours of each class of Contractor's
Parsonnel;

(b) the type and actual working hours of each of the Contractor's
Equipment;

(c)  the types of Tempaorary Works used;

(d)  the types of Plant installed in the Permanent Works; and

()  the quantities and types of Matenals used

for each work activity shown in the Programme, at each work location and
for each day of work.
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& Potential killer contract clauses — Scheduling clauses

O FIDIC-2017

% Programme (8.3)

The Contractor shall submit an initial programme for the execution of the
Works to the Engineer within 28 days after receiving the Notice under
Sub-Clause 8.1 [Commencement of Works]. This programme shall be
prepared using programming software stated in the Specification (if not
stated, the programming software acceptable to the Engineer). The
Contractor shall also submit a revised programme which accurately reflects
the actual progress of the Works, whenever any programme ceases to
reflect actual progress or is otherwise inconsistent with the Contractor's
obligations.
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O FIDIC-2017

The initial programme and each revised programme shall be submitted to

the Engineer in one paper copy, one electronic copy and_additional paper
copies (if any) as stated in the Contract Data, and shall include:

% Programme (8.3)

(a)  the Commencement Date and the Time for Completion, of the Works
and of each Section (if any);

(b)  the date nght of access to and possession of (each part of) the Site
is to be given to the Contractor in accordance with the time (or times)
stated in the Contract Data. [f not so stated, the dates the Contractor

' er to give right of access to and possession of
(each part of) the Site;

(c)  the order in which the Contractor intends to camy out the Works,
including the anticipated timing of each stage of design (if any),
preparation and submission of Contractor's Documents, procurement,
manufacture, inspection, delivery to Site, construction, erection,
installation, work to be undertaken by any nominated Subcontractor
(as defined in Sub-Clause 5.2 [Nominated Subcontractors]) and testing;

(d)  the Review periods for any submissions stated in the Specification or
required under these Conditions;

(e)  the sequence and timing of inspections and tests specified in, or
required Dy, The Coniract;
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(f) for a revised programme: the sequence and timi_ng of the remedial

O FIDIC-2017 work (if any) to which ' 5 -
under Sub-Clause 7.5 [Defects and Rejection] and/or the remedial
o Programme (8,3) work (if any) instructed under Sub-Clause 7.6 [Remedial Work];

(@  all activities (to the level of detail stated in the Specification), logically
linked and showing the earliest and latest start and finish dates for
each activity, the float (if any), and the critical path(s);

(h)  the dates of all locally recognised days of rest and holiday periods (if

any);
(1) all key delivery dates of Plant and Materials;
() for a revised programme and for each activity: the actual progress

to date, any delay to such progress and the effects of such delay on
other activities (if any); and

(k)  a supporting report which includes:

a description of all the major stages of the execution of the
[ What does it represent? Wiorks;
(i) a general description of the methods which the Contractor
intends to adopt in the execution of the Works;

i) details showing the Contractor's reasonable estimate of the
number of each class of Contractor's Personnel, and of each
type of Contractor's Equipment, required on the Site, for each
major stage of the execution of the Works;

(v) if a revised programme, identification of any significant change(s)
to the previous programme submitted by the Confractor; and

(v} the Contractor's proposals to overcome the effects of any delay(s)
on progress of the Works.
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O FIDIC-2017

% Programme (8.3)

The Engineer shall Beview the initial programme and each revised programme
submitted by the Contractor and may give a Notice to the Contractor stating
the extent to which it dogs not comply with the Contract or ceasas to reflect
actual progress or is otherwise inconsistent with the Contractor's obligations.
If the Engineer gives no such Notice:

- within 21 days after receiving the initial programme; or
- within 14 days after receiving a revised programme
the Enginear shall be deemed to have given a Notice of No-objection and

the initial programme or revised programme (as the case may be) shall be
the Programme.

[ $o,10 L golo,l 3 L 5,5 an J
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O FIDIC-2017

% Programme (8.3)

The Contractor shall proceed in accordance with the Programme, subject to the
Confractor's other obligations under the Coniract. The Employer's Personnel
shall be entitled to rely on the Programme when planning their activities.

_Nothing in any programme, the Programme or any supporting report shall be

taken as, or relieve the Contractor of any obligation to give, a Notice under
the Contract.

If, at any time. the Engineer gives a Notice to the Contractor that the Programme
fails (to the exient stated) to comply with the Contract or ceases to reflect
actual progress or is otherwise inconsistent with the Contractor’s obligations,
the Contractor shall within 14 days after receiving this Notice submit a revised
programme to the Engineer in accordance with this Sub-Clause.
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O AIA A201-2017: General conditions for construction

§ 5.3 Subcontractual Relations

By appropriate written agreement. the Contractor shall require each Subcontractor. to the extent of the Work to be
performed by the Subcontractor. to be bound to the Contractor by terms of the Centract Documents. and to assume
toward the Contractor all the obligations and responsibilities, including the responsibility for safety of the
Subcontractor’s Work that the Contractor. by these Contract Documents. assumes toward the Owner and Archifect.
Each subcontract agreement shall preserve and protect the rights of the Owner and Architect under the Contract
Documents with respect to the Work to be performed by the Subcontractor so that subcontracting thereof will not
prejudice such rights. and shall allow to the Subcontractor. unless specifically provided otherwise in the subconfract
agreement, the benefit of all rights. remedies. and redress against the Contractor that the Contractor. by the Contract
Documents. has against the Owner. Where appropriate, the Contractor shall require each Subcontractor to enter into
similar agreements with Sub-subcontractors. The Contractor shall make available to each proposed Subcontractor. prior
to the execution of the subcontract agreement. copies of the Contract Documents to which the Subcontractor will be
bound. and. upon written request of the Subcontractor. identify to the Subcontractor terms and conditions of the
proposed subcontract agreement that may be at variance with the Confract Dociuments. Subcontractors will similarly
make copies of applicable portions of such documents available to their respective proposed Sub-subcontractors.

highlight the risks and potential areas of claims

[ Homework 2: Try to define this term and J
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O FIDIC-2017

¢+ Subcontractors (5.1)

The Contractor shall not subcontract:

(@)  works with a total accumulated value greater than the percentage
of the Accepted Contract Amount stated in the Contract Data (if not
stated, the whaole of the Works); or

(b)  any part of the Works for which subcontracting is not permitted as
stated in the Contract Data.

The Contractor shall be responsible for the work of all Subcontractors, for
managing and coordinating all the Subcontractors’ works, and for the acts
or defaults of any Subcontractor, any Subcontractor’s agents or employees,
as if they were the acts or defaults of the Contractor.
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O FIDIC-2017

¢+ Subcontractors (5.1)

The Contractor shall obtain the Engineer's prior consent to all proposed
Subcontractors, except:

(I suppliers of Materials; or

(i} a subcontract for which the Subcontractor is named in the
Contract.

4 "\ Where the Contractor is required to obtain the Engineer's consent to a
Be Carefu'_ about the proposed Subcontractor, the Contractor shall submit the name, address,
notices! detailed particulars and relevant expenience of such a Subcontractor and the

What happens if you work intended to be subcontracted to the Engineer and further information
don’t abide? which the Engineer may reasonably require. If the Engineer does not

_/ respond within 14 days after receiving this submission (or further information
if requested), by giving a Notice objecting to the proposed Subcontractor,
the Engineer shall be deemed to have given his/her consent.

(&

The Contractor shall give a Notice to the Engineer not less than 28 days
. before the intended date of the commencement of each Subcontractor's
)i 30 LgSaumn Jxo wiork, and of the commencement of such work on the Site.

_‘|__
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$ Potential killer contract clauses — Change orders

[ A change order is a written instruction to the contractor issued after execution of the

agreement.

O It authorizes an addition, deletion, or revision to the project in consideration of an

adjustment in the contract sum, contract time, or both.

O Aprinciple of most standard general conditions is that only the owner has authority to
execute a change order.

* The term execute, as used here, means an owner _authorization for the change

order.
1. The A/E usually prepares and signs the change order, and

2. Then the contractor signs the change order indicating acceptance of the

change.

3. The owner then signs the change order to formally authorize the change.

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .l gilodl gudeo ;53 900 50 bisd 398 Ao ,58 198



0jgp e a5 > Jab ;o OMWS| g slesl o pow
0)9).’ ) Sl 9 L_SgLC-Q )‘ LS)“f?'l} 9 sles w).n\.c Ls‘)" (DeSign PhaSE) f‘).b )lS o d.nl.a).a u.a).’dua 9 AM};
ACE

$ Potential killer contract clauses — Change orders

O A clear_change order process should be implemented and incorporated in the

contract to

manage both in-scope and out-of-scope changes.

* This change process requires timely and appropriate documentation

that can lead to quick acknowledgment of a change.

{ PMIS and BIM could be very helpful in this case! ]
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$ Potential killer contract clauses — Change orders

O AIA A201-2017: General conditions for construction
Change orders divided into:
1. Change directive
ARTICLE 7" CHANGES IN THE WORK 2. Change order

§ 7.1 General 3. Minor change
§ 7.1.1 Changes in the Work may be accomplished after execution of the Contract. and without invalidating the
Contract. by Change Order. Construction Change Directive or order for a minor change in the Work. subject to the

—
i

limitations stated in this Article 7 and elsewhere in the Contract Documents.

§ 7.1.2 A Change Order shall be based upon agreement among the Owner. Contractor. and Architect. A Construction
Change Direcfive requires agreement by the Owner and Architect and may or may not be agreed to by the Contractor.
An order for a nunor change in the Work may be issued by the Architect alone.

§ 7.1.3 Changes in the Work shall be performed under applicable provisions of the Contract Documents. The Contractor
shall proceed promptly with changes in the Work. unless otherwise provided in the Change Order. Construction Change
Directive. or order minor change in the Work.

If nothing provided in the “Change Order,”” there
would be a high risk of conflict
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$ Potential killer contract clauses — Change orders

O AIA A201-2017: General conditions for construction

§ 7.2 CHANGE ORDERS
§ 7.2.1 A Change Order is a written instrument prepared by the Architect and signed by the Owner, Contractor and
Architect stating their agreement upon all of the following:

1 The change in the Work;

2 The amount of the adjustment, 1f any, in the Contract Sum;-and

3 The extent of the adjustment, if any, in the Contract Time.
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& Potential killer contract clauses — Change orders

O AIA A201-2017: General conditions for construction

O The AIA contract recognizes that change orders are often not agreed upon in

advance of performing the work and provide for changed and added work to be
unilaterally directed.

s In AIA-A201 § 7.3.1, the term for unilaterally directed work is a construction

change directive.

O Furthermore, AIA-A201 § 7.3.2 goes on to state,

“A Construction Change Directive shall be used in the absence of total

\\ agreement on the terms of a Change Order.” /

[ L et’s see the terms! }

By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .ol gilodl gudeo ;53 900 50 bisd 398 Ao ,58 163



0jgp e a5 > Jab ;o OMWS| g slesl o pow
0)9).’ ) Sl 9 L_SgLC-O )‘ 6)..59.19 9 sles w).n\.o Ls‘)" (DeSign Phase) f‘).b )lB o d.nl.a).a u.a).’dua 9 AM};

‘A Potential killer contract clauses — Change orders

O AIA A201-2017: General conditions for construction

§ 7.3 Construction Change Directives
§ 7.3.1 A Construction Change Directive is a written order prepared by the Architect and signed by the Owner and
Architect. directing a change in the Work prior to agreement on adjustment. if any. in the Contract Sum or Contract

Time, or both. The Owner may by Construction Change Directive. without invalidating the Contract, order changes in
the Work within the general scope of the Contract consisting of additions. deletions. or other revisions. the Contract
Sum and Contract Time being adjusted accordingly.

§ 7.3.2 A Construction Change Directive shall be used in the absence of total agreement on the terms of a Change Order.

§ 7.3.3 If the Construction Change Directive provides for an adjustment to the Contract Sum. the adjustment shall be
based on one of the following methods:

A

2
3

Mutual acceptance of a lump sum properly itemized and supported by sufficient substantiating data to
permit evaluation:

Unit prices stated in the Contract Documents or subsequently agreed upon:

Cost to be determined in a manner agreed upon by the parties and a mutually acceptable fixed or
percentage fee; or

As provided in Section 7.3.4.
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$ Potential killer contract clauses — Change orders
[ Potential areas of claim, in }

O AIA A201-2017: General conditions for construction case of no response

§ 7.3.4 If the Contractor does not respond promptly or disagrees with the method for adjustment in the/Contract Sum. the

Architect shall determine the adjustment on the basis of reasonable expenditures and savings of thosd performing the

Work attributable to the change. including. in case of an increase in the Contract Sum. an amount fof overhead and

profit as set forth in the Agreement. or if no such amount is set forth in the Agreement. a reasonable/ amount. In such

case. and also under Section 7.3.3.3. the Contractor shall keep and present. in such form as the Architect may prescribe.

an itemized accounting together with appropriate supporting data. Unless otherwise provided in the Contract

Documents. costs for the purposes of this Section 7.3.4 shall be limited to the following:

A Cosfs of Iabor. including applicable payroll faxes. fringe benehifs required by agreement or cusfom,
workers® compensation insurance. and other employee costs approved by the Architect:

.2 Costs of materials. supplies. and equipment. including cost of transportation. whether incorporated or
consumed;

3 Rental costs of machinery and equipment. exclusive of hand tools. whether rented from the Contractor or
others:

4 Costs of premiums for all bonds and insurance. permit fees. and sales. use. or similar taxes. directly
related to the change: and

9 Costs of supervision and field office personnel directly attributable to the change.

This is exactly why we separate General Overhead and Project Overhead

_|_—
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$ Potential killer contract clauses — Change orders

O AIA A201-2017: General conditions for construction

§ 7.3.5 If the Contractor disagrees with the adjustment in the Contract Time. the Contractor may make a Claim in
accordance with applicable provisions of Article 15.

§ 7.3.6 Upon receipt of a Construction Change Directive. the Contractor shall promptly proceed with the change in the
Work involved and advise the Architect of the Contractor’s agreement or disagreement with the method. if any.
provided in the Construction Change Directive for determining the proposed adjustment in the Contract Sum or
Contract Time.

§ 7.3.7 A Construction Change Directive signed by the Contractor indicates the Contractor’s agreement therewith.
including adjustment in Contract Sum and Contract Time or the method for determining them. Such agreement shall be
effective immediately and shall be recorded as a Change Order.

§ 7.3.8 The amount of credit to be allowed by the Contractor to the Owner for a deletion or change that results in a net
decrease in the Conftract Sum shall be actual net cost as confirmed by the Architect. When both additions and credits

covering related Work or substifutions are involved in a change, the allowance for overhead and profit shall be figured
on the basis of net increase, if any. with respect to that change.
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O AIA A201-2017: General conditions for construction

Even for the pending final determination of “Construction
Change Directive,” the payment should be made!

§ 7.3.9 Pending final determination of the total cost of a Construction Change Directive to the Owner. the Contractor
may request payment for Work completed under the Construction Change Rirective in Applications for Payment. The

Architect will make an interim determination for purposes of monthly certificaton for payment for those costs and
certify for payment the amount that the Architect determines. in the Architect’s professional judgment. to be reasonably
justified. The Architect’s inferim determination of cost shall adjust the Contract Sum on the same basis as a Change
Order, subject to the right of either party to disagree and assert a Claim in accordance with Article 15,

§ 7.3.10 When the Owner and Contractor agl‘ee with a determination made by the Architect concerning the adjustments
in the Confract Sum and Contract Time. or ptherwise reach agreement upon the adjustments. such agreement shall be
fective i 1 i ¢l '] ' g 1. Change Orders may be issued for all or any part

of a Construction Change Directive.

Construction Change Directive is not considered as a
“Change Order” until upon aqgreed (all or partially)

The payments are made monthly, however high potential for claims. This is a risk for a

complicated projects and should be monitored and resolved quickly.
Be careful!
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$ Potential killer contract clauses — Change orders

O AIA A201-2017: General conditions for construction

§ 7.4 Minor Changes in the Work

The Architect may order minor changes in the Work that are consistent with the intent of the Contract Documents and
do not involve an adjustment in the Contract Sum or an extension of the Confract Time. The Architeet’s order for minor
changes shall be in writing. If the Contractor believes that the proposed minor change in the Work will affect the
Contract Sum or Contract Time. the Contractor shall notify the Architect and shall not proceed to implement the change
in the Work. If the Contractor performs the Work set forth in the Architect’s order for a minor change without prior
notice to the Architect that such change will affect the Contract Sum or Contract Time. the Contractor waives any
adjustment to the Contract Sum or extension of the Conftract Time.

What if the contractor implements the It needs to have TIA analysis!
“Minor Changes’” without prior notice? Remember | emphasized in the Delay Analysis course?
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& Potential killer contract clauses — Change orders

O AIA A201-2017: General conditions for construction

§ 3.11 Documents and Samples at the Site
The Contractor shall make available. at the Project site. the Contract Documents. including Change Orders.

Construetion Change Directives. and other Modifications. in good order and marked currently to indicate field changes
and selections made during construction. and the approved Shop Drawings. Product Data. Samples. and similar required
submittals. These shall be in electronic form or paper copy. available to the Architect and Owner. and delivered to the
Architect for submittal to the Owner upon completion of the Work as a record of the Work as constructed.
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& Potential killer contract clauses — Change orders
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& Potential killer contract clauses — Change orders
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$ Potential killer contract clauses — Change orders

O ConsensusDocs-750-2011-Revised 2014: Contractor and subcontractor

¢ Changes

7.1 The Subcontractor may request or the Constructor may order changes in the Subcontract Work or the timing or
sequencing of the Subcontract Work that impacts the Subcontract Amount or Subcontract Time. All such changes in the
Subcontract Work that affect the Subcontract Amount or the Subcontract Time shall be formalized in a Subcontract
Change Order. Any such requests for a change in the Subcontract Amount or Subcontract Time shall be processed in

accordance with this article.

7.1.1 For changes in the Subcontract Work, the Constructor and the Subcontractor shall negotiate in good faith
an appropriate adjustment to the Subcontract Amount or the Subcontract Time and shall conclude these
negotiations as expeditiously as possible. Acceptance of the Subcontract Change Order and any adjustment in
the Subcontract Amount or Subcontract Time shall not be unreasonably withheld.

highlight the risks and potential areas of claims

[ Homework 3: Try to define this term and J
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$ Potential killer contract clauses — Change orders

O ConsensusDocs-750-2011-Revised 2014: Contractor and subcontractor

¢ Interim directed changes

7.2 INTERIM DIRECTED CHANGES In the absence of agreement on the terms of a Subcontract Change Order, the
Constructor may issue a written Interim Directed Change directing the Subcontractor to proceed with the Subcontract
Work in question. If such Interim Directed Change is issued as a result of the Owner's issuance of an Interim Directed
Change, Construction Change Directive, or equivalent directive, then the applicable provisions of the prime agreement
shall govern. Otherwise, the Subcontractor shall separately submit its costs for the resulting change, beginning with its
next regularly scheduled application for payment submitted after the issuance of the Interim Directed Change. In such
event, the Parties reserve their rights as to the disputed amount. If and when the Parties agree upon an adjustment in
Subcontract Amount or Subcontract Time, such agreement shall be reflected in a Subcontract Change Order, and the
payments to date shall be adjusted to reflect the Subcontract Change Order. If no agreement is reached, the Parties shall
resolve the matter as provided in ARTICLE 11.

highlight the risks and potential areas of claims

[ Homework 3: Try to define this term and J

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .l gilodl gudo ;53 900 50 bisd 398 Ao ,58 177



0jgp e a5 > Jab ;o OMWS| g slesl o pow
059 0 DS § (goles 5l 6 Sel> g slesl Cu o il (DESIGN Phase) 1,k 56 5o aslip o pow g drwgs
ACE

$ Potential killer contract clauses — Change orders

O ConsensusDocs-750-2011-Revised 2014: Contractor and subcontractor

+¢» Concealed or unknown site conditions

7.3 CONCEALED OR UNKNOWN SITE CONDITIONS Verification of site conditions including sub-surface is the
responsibility of the Subcontractor. The Subcontractor shall take all site conditions into consideration and shall include
any and all costs associated with such conditions in the Subcontract Amount. If the conditions encountered at the
Worksite are (a) subsurface or other physical conditions materially different from those indicated in the Contract
Documents, or (b) unusual and unknown physical conditions materially different from conditions ordinarily encountered
and generally recognized as inherent in Work provided for in the Contract Documents and could not have been known
prior to the execution of the Subcontract, the Subcontractor shall stop affected Work after the condition is first
observed and give prompt written notice of the condition to the Constructor. The Subcontractor shall not be required to
perform any Work relating to the unknown condition without the written mutual agreement of the Parties. Any change

in the Contract Price or the Contract Time as a result of the unknown condition shall be determined as provided in
ARTICLE 5.

highlight the risks and potential areas of claims

{ Homework 3: Try to define this term and J
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$ Potential killer contract clauses — Change orders

O ConsensusDocs-750-2011-Revised 2014: Contractor and subcontractor

 Adjustment in subcontract amount

7.4 ADJUSTMENTS IN SUBCONTRACT AMOUNT If a Subcontract Change Order requires an adjustment in the Subcontract
Amount, the adjustment shall be established by one of the following methods:

7.4.1 mutual acceptance of an itemized lump sum; or
7.4.2 unit prices as indicated in the Subcontract Documents or as subsequently agreed to by the Parties; or

7.4.3 costs as determined in the Subcontract Documents or in a manner otherwise acceptable to the Parties, and
a mutually acceptable fixed or percentage fee.

Homework 3: Try to define this term and
highlight the risks and potential areas of claims
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$ Potential killer contract clauses — Change orders

O ConsensusDocs-750-2011-Revised 2014: Contractor and subcontractor
 Adjustment in subcontract amount

7.5 SUBSTANTIATION OF ADJUSTMENT If the Subcontractor does not respond promptly or disputes the method of
adjustment, the method and the adjustment shall be determined by the Constructor on the basis of reasonable
expenditures and savings of those performing the Work attributable to the change, including, in the case of an increase
in the Subcontract Amount, an allowance for overhead and profit of the percentage provided in section 7.6, or if none is
provided, as mutually agreed upon by the Parties. The Subcontractor may contest the reasonableness of any adjustment
determined by the Constructor. The Subcontractor shall maintain for the Constructor's review and approval an
appropriately itemized and substantiated accounting of the following items attributable to the Subcontract Change

Order:

7.5.1 labor costs, including Social Security, health, welfare, retirement, and other fringe benefits as normally
required, and state workers' compensation insurance;

7.5.2 costs of materials, supplies, and equipment, whether incorporated in the Subcontract Work or consumed,
including transportation costs;

7.5.3 costs of renting machinery and equipment other than hand tools;
7.5.4 costs of bond and insurance premiums, permit fees, and taxes attributable to the change; and

7.5.5 costs of additional supervision and field office personnel services necessitated by the change.

Homework 3: Try to define this term and
highlight the risks and potential areas of claims
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$ Potential killer contract clauses — Change orders

O ConsensusDocs-750-2011-Revised 2014: Contractor and subcontractor

 Adjustments

7.6 Adjustments shall be based on net change in the Subcontractor's reasonable cost of performing the changed
Subcontract Work plus, in case of a net increase in cost, an agreed upon sum for overhead and profit not to exceed ten
percent (10%) for the work performed or material provided directly by the Subcontractor and five percent (5%) for all
other work performed or materials provided by the lower tier Subcontractors and Suppliers, unless otherwise stated in
the Contract Documents. The adjustment which the Subcontractor may receive shall not exceed the adjustment the
Contractor receives from the Owner on behalf of the Subcontractor.

Homework 3: Try to define this term and
highlight the risks and potential areas of claims
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$ Potential killer contract clauses — Change orders

O ConsensusDocs-750-2011-Revised 2014: Contractor and subcontractor

¢ Incidental changes

7.7 INCIDENTAL CHANGES The Constructor may direct the Subcontractor to perform incidental changes in the
Subcontract Work which do not involve adjustments in the Subcontract Amount or the Subcontract Time. Incidental
changes shall be consistent with the scope and intent of the Subcontract Documents. The Constructor shall initiate an
incidental change in the Subcontract Work by issuing a written order to the Subcontractor. Such written notice shall be
carried out promptly and is binding on the Parties.

Homework 3: Try to define this term and
highlight the risks and potential areas of claims
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$ Potential killer contract clauses — Change orders

O AIA A401-2017: General contractor and subcontractor

¢ Changes in the work

§ 5.1 The Owner may make changes in the Work by issuing Modifications to the Prime Contract. Upon receipt of a
Modification to the Prime Contract issued subsequent to the execution of this Agreement. the Confractor shall promptly
notify the Subcontractor of such Modification. Unless otherwise directed by the Contractor. the Subcontractor shall not
thereafter order materials or perform Work that would be inconsistent with the changes made by the Modification to the
Prime Contract.

§ 5.2 The Subcontractor may be ordered in writing by the Contractor, without invalidating this Subcontract. to make
changes in the Work within the general scope of this Subcontract consisting of additions. deletions. or other revisions.
including those required by Maodifications to the Prime Contract issued subsequent to the execution of this Agreement.
with the Subcontract Sum and the Subcontract Time adjusted accordingly. The Subcontractor. prior to the
commencement 0f such changed or revised Work, shall submit promptly to the Contractor written copies of a Claim for
adjustment to the Subcontract Sum and Subcontract Time for such revised Work in a manner consistent with
requirements of the Subcontract Documents.

Homework 4: Compare these clauses with ones
provided by ConsensusDocs
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$ Potential killer contract clauses — Change orders

O AIA A401-2017: General contractor and subcontractor

¢ Changes in the work

§ 5.3 The Subcontractor shall make all Claims promptly to the Contractor for additional cost. extensions of time and
damages for delays. or other causes in accordance with the Subcontract Documents. A Claim which will affect or
become part of a Claim which the Contractor is required to make under the Prime Contract within a specified time
period or in a specified manner shall be made in sufficient time to permit the Confractor to satisfy the requirements of
the Prime Contract. Such Claims shall be received by the Contractor not less than two working davs preceding the time
by which the Contractor’s Claim must be made. Failure of the Subcontractor to make such a timely Claim shall bind the

Subcontractor to the same consequences as those to which the Contractor is bound.

Homework 4: Compare these clauses with ones
provided by ConsensusDocs
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