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{EM] What we will learn?

0 Claims management

¢ Introduction

R

% Project and claim documentation

+¢» Contract and claim administration

R

% Types of claim

R

% Claim and dispute notification

 Claim and dispute tracking and processing

R

% Notes to consider before writing the claim

0 Claims and disputes resolution

+» Resolution methods

+» Contract forms
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{EM] What we will learn?

O Parties’ considerations

¢ Construction manager
+» General contractor and subcontractors

 Design consultant
[ Lessons learned from case studies
«» Recommendations

% Examples

O Final recommendations

By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .cewl gilodl guceo ;53 & y900 50 Lo 398 Ao ;53 3
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A Excusable delay

O Contractor has burden of showing delay excusable

¢ Because critical path changes over time,
critical path schedule updates necessary to analyze delays

«» Contractor also bears burden of separating and apportioning concurrent

delays

«» When government caused part of project delay,

LD’s either waived or apportioned.

v" When demonstrating extent of government delay,

contractor bears burden of proving critical path delay
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A Compensable delay

O Burden of proving compensable delay falls on contractor as claimant

% Contractor must prove extent of government’s delay and increased costs to

recover
 Contractor may recover wage rate increases that would not have been incurred but
for government delay
 Contractor must prove amount of home and field office overhead directly related to
government delay

O Increased costs of winter construction may be recoverable

v" Provided that contractor can demonstrate work would have been completed
prior to winter but for government delay

v" Increased cost of winter work must be apportioned if there are concurrent

delays
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{EM] Notices

O Many contracts include statement that:

/

s “Claim submittals not in compliance with these requirements shall be
conclusively deemed to have been waived by contractor.”

* However, there are some general exceptions to notice requirements:

1. Written notice actually provided

2. Owner had actual knowledge of claim facts

3. Owner considered claim “...on its merits...” despite lack of formal written

notice
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{EM] Notices

O Many contracts include statement that:

¢ Failure to give proper and timely notice is invariably an owner’s first line of

defense.

v’ State law _is very important in this regard because some states strictly

enforce these provisions.

v In the federal arena, the best practice is always to give timely notice, but

failure to give notice will not necessarily be fatal to the claim if the owner

was aware.

% The contractor should give notice as_soon as possible after identifying a

problem,

even iIf the notice is late or informal.
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{EM] Site conditions

O Contractor’s risk of recovering for latent site conditions substantially increases

* When silence in differing site conditions
* When “silence” in soils reports

¢ When fail to obtain & review “...further information available upon request”

In many cases contractors have no way to assess the risk other than through increased bid

contingency

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .ol gilodl gudo ;53 900 50 bisd 398 Ao ,58 465
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{EM] Site conditions

O Contractor’s risk of recovering for latent site conditions substantially increases

% Most vulnerability a contractor will experience in claiming extra_costs _and

additional time as a result of differing site condition

IS when he or she failed to conduct a diligent and reasonable investigation

of construction site before submitting a bid.

{ What does reasonable investigation mean? ]

By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .l gilodl gudo ;53 900 50 bisd 398 Ao ,55 466
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{EM] Site conditions

O Contractor’s risk of recovering for latent site conditions substantially increases

{ What does reasonable investigation mean? J

O In general, site investigations are based on observance of the apparent surface

conditions, however

Bidders do not usually have access to the project site

1. Bidder’s duty is to investigate the site to become familiar with

local conditions.

2. Owner is responsible for allowing appropriate time and access

so that the bidders can conduct a reasonable investigation.
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{EM] Site conditions

O Contractor’s risk of recovering for latent site conditions substantially increases

{ What does reasonable investigation mean? J

1 Under the term of “site investigation,”

the contractor is obligated to review
1. Any and all documentation
2. Other material that the owner has provided to the contractor,

either in the contract documents or as a part of the bid process.
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‘{EM] Site conditions

O Contractor’s risk of recovering for latent site conditions substantially increases

In preparing a bid, the contractor assumes responsibility for adequately
investigating the site and materials made available. Failure to do so will
not excuse extra costs incurred in overcoming the adverse conditions

encountered.

{ LLet’s see some examples of inadequate investigation J
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{EM] Site conditions

O Contractor’s risk of recovering for latent site conditions substantially increases

[ LLet’s see some examples of inadequate investigation ]

U A contractor did not notice that the existing paint undermines the paint surface

was peeling when it entered into a contract to repaint existing bridges.

«» When the contractor sued for the additional cost, the court rejected its

claim because of the failure to notice the paint condition even though the

contract did not specifically address removal of peeling paint. The court held
that
“[t]he company here explicitly assumed the responsibility for examining the
bridge and determining the subsurface [beneath the paint surface]

conditions. This duty cannot be excused simply because the company’s

visual inspection proved to be inadeguate.”

By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .l gilodl gudo ;53 900 50 bisd 398 Ao ,58 470
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{EM] Site conditions

O Contractor’s risk of recovering for latent site conditions substantially increases

[ LLet’s see some examples of inadequate investigation ]

O A highway contractor asserted a claim for extra compensation and time based on

the type of excavation material it encountered.

» In rejecting the contractor’s claim, the Board of Claims found that

Although the contractor’s personnel inspected the project site, they took no soil

borings, conducted no subsurface investigation, and reviewed no government’s

engineering consultant’s report.

s No moisture content of materials in formulating the bid considered and
the contractor’s estimate did not account for any equipment, trucks, or
loaders for rock excavation.

Essentially, the contracior’s inadegquate pre-bid site inspection caused it to
underestimate the difficulty of the work

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cuwl gilodl gado ;53 900 50 bisd 398 Ao ,58 471
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{EM] Risks transferred

1 Be careful about risks that are transferred

¢ Clauses declaring concurrent delays are non-excusable

*

Expanded exclusions from Force Majeure clauses
¢ Contractor not entitled to rely on design/build documents when bidding
¢ Bidders required to bid using a pricing book but no guarantee of accuracy of

prices included

K/
000

Contractor remains solely responsible and liable for design sufficiency and
should not depend on reports provided by the government as part of the
contractor documents

s Offerors shall not rely on any information provided by the government
concerning the host country, such as climatology data at the site, local laws,

customs, currency restrictions, taxes or the availability of local labor.
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A Damages recovery

 To recover damages, the contractor must
¢ Prove they encountered compensable delay
¢ Provided notice of delay as required
% Submitted time extension request as required
*» Demonstrate event caused delay to end date of project
¢ Document there was no concurrent delay

% Document daily field office overhead costs as required

» If meet requirements, contractor entitled to time
extension & extended FOOH costs
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A Damages recovery

O To recover home office overnead (HOOH), the formula in delay analysis course

can be used only if
1. Like all claims for delay damages, to recover home office overhead costs, the

Contractor must first establish that the delay was indeed compensable.

s This typically entails establishing that the delay was the Owner’s fault or

responsibility and could not have been reasonably anticipated or otherwise

mitigated by the Contractor.

2. Contractor must also demonstrate that there was other revenue available which, in

the absence of the employer delay, would have been secured by the contractor.

In addition, many courts that have accepted the Eichleay Formula have attached

other prerequisites to its application.
What prerequisite? [ Delay Analysis Course! ]
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ACE

$ Acceptance of final payment

 Be careful about a provision of acceptance of final payment
%+ Construction contracts frequently contain a provision that

acceptance of final payment by the contractor shall be considered as a

general release in full, of all unsettled claims against the owner arising out

of, or in consequence of, the work.
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A Acceptance of final payment

 Be careful about a provision of acceptance of final payment

v" The AIA General Conditions of the Contract for Construction provides that

the acceptance of final payment shall constitute a waiver of all claims by the

contractor except those previously made in writing and still unsettled.

v This can be an important point because, where such contract provisions

appear, they are given effect and enforced by the courts.

§9.10.4 The making of final payment shall constitute a waiver of Claims by the Ouwmner except those arising from
A liens, Claims. security interests, or encumbrances arising out of the Contract and unsettled;
2 failure of the Work to comply with the requirements of the Contract Documents;
3 terms of special warranties required by the Contract Documents; or
4  audits performed by the Owner, if permutted by the Contract Documents, after final payment.

§9.10.5 Acceptance of final payment by the Contractor, a Subconfractor. or a supplier. shall constifute a waiver of
claims by that pavee except those previously made in writing and identified by that payee as unsettled at the fime of
final Application for Payment.

-
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A Acceptance of final payment

/ Read a great paper that compared \
FINAL PAYMENT CLAUSES
Between different form of agreement

K Will be uploaded online! /
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ACE

$ Alternative dispute resolution (ADR)

1. Check alternative dispute resolution (ADR) clause in your contract before a

dispute arises

O Cannot mediate successfully without all parties being a willing participant

O Cannot arbitrate without an agreement / contract selecting arbitration

 Generally cannot litigate first if contract requires mediation or arbitration first

O AIA (American_Institute of Architects) contract forms — sample clause:

* Mediation is a condition precedent to arbitration or litigation.

By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .l gilodl gudo ;53 900 50 bisd 398 Ao ,58 478
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A Alternative dispute resolution (ADR)

2. Negotiate the ADR clause before signing your contracts

3. Suggest an ADR clause to your owner / customer before construction contracts are

executed
% Sample term:
sole and exclusive option to elect mediation or arbitration or

litigation proceedings
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A Alternative dispute resolution (ADR)

4. Familiarize yourself with...

¢ Construction industry mediation rules of American Arbitration Association (AAA)
% Construction industry arbitration rules of American Arbitration Association
(AAA)

Note “compulsory arbitration”

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .l gilodl gudo ;53 900 50 bisd 398 Jlo ,58 480
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A Example of EOT

» In the Matter of Phillips National, Inc.

» ASBCA held Phillips responsible for delay
because

v Phillips did not submit schedule delay analysis
separating owner from contractor delays

v “Without a CPM schedule, there was nothing to
approve”

» Board denied claim solely on basis of
non-compliance with contract’s schedule

!’. requirements
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ACE

& Example of EOT — Gantt Chart

Minmar Builders, Inc.’s claim against the government (72-2 BCA [P9599] GSBCA
No. 3430. July 28, 1972. Contract No. GS-03B-15477).

In this case, the two construction schedules submitted for the addition of a classroom

and laboratory at Gallaudet College were nothing more “than a bar chart showing the

duration and projected calendar dates for the performance of the various contractual

tasks.”

The fact that bar charts are not acceptable as evidence to show the cause of project
delays is clearly stated in this decision:

“Since no interrelationship was shown as between the tasks, the charts cannot
show what project activities were dependent on the prior performance of the
[activities], much less whether overall project completion was thereby affected. In
short, the schedules were not prepared by the Critical Path Method (CPM) and
hence are not probative as to whether any particular activity or group of activities
was on the critical path or constituted the pacing element for the project.”

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .ol gilodl gudo ;53 900 50 bisd 398 Ao ,58 483
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/ Example of EOT - Impacted as planned with only EDE
ACEMI

L Example: Court decision

“We have found that [his] analysis systematically excluded
all delays and disruptions except those allegedly caused by
the Government ... We conclude that his analysis was
inherently biased, and could lead to but one predictable
outcome ... To be credible, a contractor's CPM analysis
ought to take into account, and give appropriate credit for all
of the delays which were alleged to have occurred.”

Haney v. United States 30 CCF 1 70, 1891], 676 F.2d 584 (Ct. Cl. 1982); Pathman
Construction Co. , ASBCA No. 23392, 85-2 BCA 1] 18,906
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/ Example of EOT — Contemporaneous analysis
ACEMI

L Example: Court decision

Mr. Maurer, appellant’s expert, testified about the critical delays to

the Project.... The analysis about the critical delays was based on
appellant’s original schedule, the schedule updates, the daily reports,
Project correspondence, and the contract documents. Mr. Maurer
described his analysis as a step-by-step process, beginning with the
original schedule and proceeding chronologically through the Project,
updating the sequence at intervals to see what happens as the Project
progressed [(tr. 262) ASBCA No. 34, 645,90-3 BCA 9 12, 173 (1990)].

A second judge’s decision is also relevant to this discussion.

In the absence of compelling evidence of actual errors in the CPMs, we
will let the parties “live or die” by the CPM applicable to the relevant
time frames [Santa Fe, Inc. VABCA No. 2168, 87-3 BCA 1 20677].

By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .l gilodl gudo ;53 900 50 bisd 398 Ao ,58 485
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A ]\ Example of compensation

» Jackson Construction Co., Inc. v. U.S.

»Court’s decision provides checklist of what
not to do when presenting a delay claim

»Jackson
v Improperly calculated HOOH amount claimed
v Unable to prove “intended early completion”

v Failed to support contention of cumulative impact
of multiple changes beyond merely pointing to a
large number of change orders

v Signed all government issued change orders with
! no reservation of rights

_|__
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A Example of differing site conditions

» Appeal of Bean Stuyvesant LLC
» Board looked at what conditions were
“Indicated” in contract documents

v Contractor relied on documents provided at bidding

v But did not request information “...available upon
request” which indicated conditions encountered

v’ Contractor “has a duty” to review available
information

encountered not differ materially from

_"- indications in “available” document
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A ]\ Example of inspection

r Appeal of Tawazuh Commercial & Constr. Co. Ltd

»“Underinspection” claimed to recover additional
costs to pay for completion of punchlist work

» Tawazuh contracted to build 40 km of road in
Afghanistan - terminated for default for failure
v To perform contract obligations
v To provide remediation plan required by cure notice
v To perform as per contract requirements

» Tawazuh argued government owed cost of repair
& replacement as USACOE not inspected properly

! throughout project

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .ol gilodl gudo ;53 900 50 bsd 398 Ao ,55 488



0jgp wle a5 > Jab ;o OMWS| g slesl o pow
(Construction Phase) | ,>llcale 56 0 S ¢ soles cleol o poe g aslp gl
A ]\ Example of inspection

»Court ruled
v “...well established that the government’s right to
inspect work generally does not relieve contractor of
its obligations to perform, nor can the contractor
properly rely on government inspection for the
discovery & correction of any errors”

v “...[contractor’s] legal responsibility to maintain an
adequate inspection system to ensure that its work

conformed to the contract requirements”

» Tawazuh lost claim but less experienced
ontractors likely submit similar claims

r
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A Example of equipment productivity loss

» Contractors starting to assert “equipment
inefficiency claims” using following formula -

Actual Equipment Cost = Equipment Cost
Total Labor Cost Adder

» But equipment cost generally increases only
when idled or extended

.
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A Example of home office overhead rejection

®= Acme Contracting, Ltd. v. TolTest, Inc. 2010 WL
1140997 (6t Cir. Mich.)- Contractor must prove it can
immediately restart the work under Ohio law, or else no
stand by

® 2006 Alaska case- recovery denied because although
contractor could not perform planned work, it could do
major portions of other work
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{EM] Recommendations for owners

U

WU U Iy Ny Ny Ny B BNp iy W

Maintain focus on project success, not party interests

Allocate risk fairly in contract documents

Avoid unrealistic schedules at time of bidding

Coordinate changes in design phase

Requirements for schedule management should be specified and maintained by CM
Make sure delivery method is appropriate

Issue time extensions in a timely fashion

Track costs during construction for disputed issues.

Approve schedule on time

Do not pay schedule line item/bid item if not submitted

Issue change orders for legitimate changes as soon as practicable

Investigate DSC in a timely fashion
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{EM] Recommendations for owners

Ensure baseline is accepted by all parties

U

TIA should be performed during the project to forecast impacts.
Time extension should be granted on time.

You should always control the project completion time.

Have change provisions

Have scheduling specifications

Contractually mandate forms and documentation

Have audit provisions
Have alternative dispute resolution clauses

Ask for contemporaneous data

WU U Iy Ny Ny Ny B BNp iy W

Generate reliable meeting minutes

Record complete daily reports
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{EM] Recommendations for contractors

Q Strictly comply with notice, scheduling and claim filing requirements

1 Understand risks

 Learn new rulings concerning different site condition claims

¢ Apply rulings both during bidding and when making DSC claims

O Understand there is no right to rely on owner inspections
 Contractors seeking to be “creative” with new forms of claims
% Need to seek competent legal advice to avoid false claim counterclaims and to

avoid spending money on unrecoverable claims

O Address deficiencies during construction, not after construction is complete and/or
building is occupied.
O Submit schedule on time

Abide with contract terms and notices
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ACE$ What we will learn?

O Claim analysis and assessment

% Suggested stages
* Assessment of claims against contractors

s Attorney’s analysis
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{EM] Introduction

O From a claims management perspective,

the post-construction primarily focused on closeout and

resolution of cost, time, and quality management issues.

O In the event a dispute or claim results in litigation,

this phase can extend for years beyond project

completion and owner occupancy.

O The CM’s roles and responsibilities during this phase can vary significantly

depending on the size and nature of potential claims and the CM’s contract with the

owner.
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A Stages in analysis

O For various reasons,

contractors may not submit claims until the project construction is complete.

/7

«¢» This can be due to:

v’ Specific contract provisions that delay the dispute identification until

final contract payment

v' Owner or contractor preference to resolve issues at the end of the

project

v Contractor _not wanting to expend resources on developing a claim

during the construction period, or

v' Difficulties projecting the impact of certain issues during construction

Regardless of the reason, upon receiving a claim, the CM should confirm that the

contractor has previously given proper contract notice of its intent to submit a claim.
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A Stages in analysis

Preliminary analysis
Schedule analysis

Damage analysis

Settlement negotiations

1.

2

3

4. Financial audits
5

6. Formal disputes resolution
5

Litigation
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A Stages in analysis — Preliminary analysis

O A complete claim document presents the quantification of the cost impact, the time

extension request, and all supporting documentation.

¢ Usually, the contract outlines the submission procedures for claims.
** In certain government contracts, claims may need to be certified by a CM who
has authority to make such certification.

U Proper data to support quantity calculations are required, including:

¢ Time records showing the extent of labor involved,

“ Equipment/machinery usage,

» Wage rates,

% Equipment rates,

% Invoices for materials that are included in the fully documented claim.
“ Any time extension

¢ Request should be fully described and presented in a form of schedule analysis.
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{E‘ Stages in analysis — Preliminary analysis

a Ensure that the contractor issued a proper contract notice

b) Identify each issue

c) ldentify and evaluate contract language

d) Establish issue files

e) Analyze each issue

f) Determine contractual entitlement

g) Allocate costs to specific issues if possible to prioritize further analysis

h) Request additional information, if necessary
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Preliminary analysis

. General Information
Fraject Courty . Plke  |[ProjectDesigner. Palmer Engineering
fterm Murriber: 12-308.40 |Project Conbractor's Neme: Birzack Construction, LLG
FCN 030748 |Resident Engineer's Mame  Paxton Weddington
Route: US 118 - Pikeville-South Williamson Road
Frojecl Type and Length Lighting, Grade, Drain & Asphall Surface, 2.894 miles
Froject Descripion: Bridge Replacement

|Shange Order Total: 12
File Mame P_12-308-40_Pike_3-10. pdf Criginal Project Cost:  §  33,340,101.96

Crange Order Total:  _§ __4,898,680.18
Attendees: Tetal Amount § 3823878214
Jog Tackett, KYTC 012 Kevin Damron, KYTC D12
Samuel Hale, KYTC D132 George Callins, KYTC 212 o0 % Increase 14.699%
Paxton Weddington, KYTC 072 Shawn Ray, KYTC D12
Mary Westfall-Holoreok, KYTC D12 Ronakd Slone, KYTC.C2 Eutlgnrlu
John Michael Johnson, KYTG D12 Structures Right-or-Way
David Lindmeman, Falmer Engr. Geotechnical Utillies
Brad Robson, Palmer Engr Crainage Fayament
Charies Allen, KVTC S0 Cesign Envirenmenial Ciperatiens
B\:H:I:y Bores HYTS SO DE‘EigI‘I Erwsign Sonbrol Plen (ECF] Design
Wheeler Mevels KYTC CO Maintenance Trafic Cansiruction
Vibert Forsythe, KYTC CO Censiruction Malntenance of Traffic w1 Malerials

Notes:

Category: Cesign Sub-Topic: Omission
Satffemant platforms were neaded on the project and was written jn the gaoiechnical report but nat in the Plans,

Solutien:
Review plans for canstruciatilify,

Category: Geolechnical  Sub-Topic: Topof Bock

Struchure at Pier 1 (58) had ooss ook when excavaled lo the suggested eflevation Had fo use mass concrete ko
rermady ihe sifustion.

Solution:

A thorowugh investgation for gectechinical dala for arsas whare siructures ane involved.  More bonng § & suggestsd
possthly when substructune 13 designed and footer dimensions are kriown

Example KYTC post-construction review fact sheet
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A Stages in analysis — Schedule analysis

O Post-construction delay claims can be complicated to evaluate

if such documentation was not properly maintained by the CM

during the project.
s CPM schedules are essential for determining project
Impact arising from time-related problems, such as

delays, suspensions, or accelerations.

Failure to prepare or update the CPM properly during construction can be cause to

invalidate its use in substantiating a claim.

In this case, the FSA methods should be used!

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl guceo ;53 <5900 50 Lo 399 Jlao ;53 10
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{E‘ Stages in analysis — Schedule analysis

a) Obtain baseline and update schedules

b) Cross-check and revise (if necessary) as-planned, schedule updates, and as-built
schedules

c) Determine which activities were delayed and whether concurrent delays occurred.

d) Identify periods of delay, disruption or acceleration

e) Associate claim issues with the identified periods

f) Perform a detailed delay analysis

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl guceo ;53 < 90 50 Lo G99 Jlao ;53 11
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A Stages in analysis — Schedule analysis

Records needed for delay analysis talked in delay analysis course, however the

following are the primary documents that should be maintained:

* Baseline schedule;
« Contemporaneous schedule updates, which are updated periodically and regularly
during the life of the project;
 Contractor and subcontractor daily reports;
o Letters or e-mails documenting any delays or issues;
* Logs tracking all documents, including
o RFIs (Requests for Information),
o Submittals/transmittals,
o Letters,
o Shop drawings/coordination drawings, and
o Contract changes and/or potential contract changes; and
» Meeting minutes from any meeting with the owner or subcontractors.
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A Stages in analysis — Schedule analysis

L The CM should review the contractor’s submission to

R

% confirm that the analysis conforms to the methodology prescribed by the

contract

*

» IS appropriate

L)

*

» IS based on reliable project schedule updates

L)

L 4

» IS supported by proper documentation

L 4

» schedule analysis accounts for potential concurrent or offsetting delays

By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .cewl gilodl guceo 53 & 900 50 Lo 390 Jlao ;53 13



059 Ols a5 > J,Ja 30 GMWS| g sleol Co i

’ (Post-Construction Phase) | >lcale 5l e 56 50 GlMS g goles > g 2bj,l U]
A Stages in analysis — Schedule analysis

If appropriate, the CM may recommend that the owner engage a specialist to evaluate the

delay claim
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A Stages in analysis — Damage analysis

L Contractors expect both to perform

1. Changed work
2. Additional work

And to receive appropriately adjusted compensation and schedule as a result of

the changed and/or additional work through change orders issued by the owner.
O Claims result when the parties are unable to reach an agreement on

1. Price and/or

2. Time

to perform extra work, including costs and time for

I.  Delays,
il.  Acceleration,
li. Impact costs

experienced on the project.

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl guceo ;55 & 900 50 Lo 398 Ao ;53 19
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{E‘ Stages in analysis — Damage analysis

O In case of a dispute over the amount to be paid,

the amount sought is often termed “damages.”

The party paying for the added work, typically

1. Owner or its representative (when a contractor initiates a claim)

2. Contractor (when a subcontractor initiates a claim),

needs detailed schedule and cost analyses

to understand, negotiate, and justify extra contract time and

Costs.

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl guceo ;55 & 900 50 Lo 98 Jlao ;55 16
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A Stages in analysis — Damage analysis

O Pricing of claims falls into two categories:

1. Forward pricing

where the price and time are negotiated before the work is done.

2. Post pricing,

where pricing and time adjustments are made during or after

performance of the work.

O In applying either type, the pricing elements of the claim itself are the same and include

1.
2.
3.
4.

Direct cost of performing the changed work,
Impact and/or delayed performance costs (impacts on direct costs),
Project overhead costs,

Markups for overhead and profit.

By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .cewl gilodl guceo ;55 & 900 50 bod 398 Jlao ;53 17
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A Stages in analysis — Damage analysis: Forward pricing

0 Many widely used standard form contracts provide for change orders to be agreed upon

in writing before the work is performed.
% For example, AIA-A201 § 7.2.1 states:

A Change Order is a written instrument prepared by the Archi-
tect and signed by the Owner, Contractor and Architect stating
their agreement upon all of the following: 1. The change in the
Work; 2. The amount of the adjustment, if any, in the Contract
Sum; and 3. The extent of the adjustment, if any, in the Contract

Time.

By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .cewl gilodl guceo ;53 & 900 50 Lo 399 Jlao ;55 18
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A Stages in analysis — Damage analysis: Forward pricing

O The AIA contract recognizes that change orders are often _not agreed upon in

advance of performing the work and provide for changed and added work to be

unilaterally directed.
“ In AIA-A201 § 7.3.1, the term for unilaterally directed work is a construction

change directive, and the provision states

A Construction Change Directive is a written order prepared by
the Architect and signed by the Owner and Architect, directing a
change in the Work prior to agreement on adjustment, if any, in
the Contract Sum or Contract Time, or both. The Owner may by
Construction Change Directive, without invalidating the Con-
tract, order changes in the Work within the general scope of the
Contract consisting of additions, deletions or other revisions, the
Contract Sum and Contract Time being adjusted accordingly.

By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .cewl gilodl gucwo 53 & 90 50 Lo 399 Jlao ;53 19
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A Stages in analysis — Damage analysis: Forward pricing

O Furthermore, AIA-A201 § 7.3.2 goes on to state,

“A Construction Change Directive shall be used in the absence of total

agreement on the terms of a Change Order.”

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl guceo 53 & y900 50 b 398 Jlao ;53 20
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{E‘ Stages in analysis — Damage analysis: Forward pricing

O In forward pricing, the most convenient and acceptable method of pricing is to

1. Estimate production rates for the changed work,

2. Show crew compositions and expected crew _hours required to perform the

changed work,

3. Determine the type of equipment and equipment hours needed to support the

Crews.
% Material costs should be
v' Listed separately
v' Substantiated with
s Quotes,
“* Invoices, or

** Price lists

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl guceo ;55 < 900 50 Lo 398 Jlao ;58 21
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{E‘ Stages in analysis — Damage analysis: Forward pricing

O It could be advantageous to the contractor to delay settlement of modified work

until all of the work has been completed. WHY?

* The contractor can be less cost-conscious in doing the work when using forward

pricing.

« Some of the risks contractually assigned to the contractor are shifted to the

OwWners.
 The contractor will have actual cost data with which to confront the owners.
(Actual cost data under this circumstance does not necessarily represent

reasonable cost.)

[ BUT...There could be a problem as well...Let’s see! }

By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .cewl gilodl guceo ;53 < y9m0 50 Lo 390 o ;53 22
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A Stages in analysis — Damage analysis: Forward pricing

[ BUT...There could be a problem as well...Let’s see! ]

O When a Construction Change Directive is issued,

the contractor must perform the work;

the cost of that work will be determined at a later date.

¢ The contractor assumes that any and all costs it incurs will be

compensable,

¢ The owner will argue that not all costs were necessary or
reasonable and/or some costs were excessive,

thereby resulting in a dispute.

[ So, why forward pricing is important? J

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl guceo ;53 & 900 50 Lo 390 Jlao ;53 23



059 Ols a5 > Job jo GBS g cleol Co i

’ (Post-Construction Phase) | >lcale 5l e 56 50 GlMS g goles > g 2bj,l U]
A Stages in analysis — Damage analysis: Forward pricing

‘ So, why forward pricing is important? ]

0 A major benefit of settling modifications before performance is that

it encourages prompt revision of the progress schedule, thus maintaining accurate

knowledge of
1. Sequencing of the remaining work
2. Final contract price
3. Final completion date

% The schedule then remains a realistic tool for determining the impact

of changes on the contractor’s operations.

/7

s An up-to-date CPM schedule is a prerequisite for independent

analysis of the impact of each future change.
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A Stages in analysis — Damage analysis: Forward pricing

However, although forward pricing has certain advantages, most changes are

not settled in time to avoid impacts to the follow-on work.

As a result, many forward-pricing proposals are withdrawn then resubmitted

with actual costs.

Let’s look at Post-Pricing!

A )

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl guceo ;55 & 900 50 Lo 398 Jlao ;53 2D
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A Stages in analysis — Damage analysis: Post pricing

O In post pricing, the costs of performing the work should be known.

O The difficulty lies in identifying and isolating

* Changes and their associated costs, such as impact costs,

«» Costs of the base contract work

Even when the contractor has good cost records with adequate descriptions of

work performed,

discretely identifying and isolating all the costs associated with

the changed and added work can be difficult.

However, the inability to discretely calculate the amount being sought does not
necessarily preclude recovery.

O The contractor is obligated to provide the best evidence of damages possible and

detailed presentation of damages.

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl guceo ;55 & 900 50 Lo 390 Ao ;55 26
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A Stages in analysis — Damage analysis: Post pricing

O For post pricing,

% On force-account change orders, the work is commonly documented and

verified daily by both the owner and the contractor.

v On large projects, a contractor may claim

it had to perform force-account work
but no owner’s agent could be located to confirm
1. Need
2. Costs

incurred for the alleged work.

A contractor should be cautious in performing additional work that is not approved.
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A Stages in analysis — Damage analysis: Proposal for pricing the claims

a) Determine extended field costs (direct + project overhead costs)

b) Determine office overhead costs
c) Determine inefficiency or lost productivity costs
d) Determine other categories of delay damages

e) Prepare damage calculations for each issue

[ Remember how we calculated them in delay analysis course? ]

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl guceo ;53 & 900 50 Lo 390 Jlao ;55 28
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A Stages in analysis — Damage analysis: Proposal for pricing the claims

Pricing elements and details

[ The basic elements of the change order/claim proposal include:

e Summary
o Entitlement
o Amount of request
o Time extension
o Parties involved in the claim
o Reference to contract clauses and/or contract disputes act

» Narrative
o Growth in cost amount
o Growth in time
o Facts
o Entitlement

 Schedule analysis, if applicable
o Time impact analysis, as-planned vs. as-built, windows analysis, etc.
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A Stages in analysis — Damage analysis: Proposal for pricing the claims

Pricing elements and details

L The basic elements of the change order/claim proposal include:
* Pricing
o Direct costs
= Labor (including all burdens)
= Supervision directly related to work
= Owned and rented equipment
= Permanent materials
= Job materials

o Mark-up
= Jobsite overhead
= Home office overhead
= Profit
= Bond
= [nsurance

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl guceo 53 <5900 50 b 398 Jlao ;53 30
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A Stages in analysis — Damage analysis: Proposal for pricing the claims

Pricing elements and details

U The basic elements of the change order/claim proposal include:
* Pricing
o Impact costs
= Impact on other activities
= Delay costs (standby time, escalation)
= Acceleration costs (overtime and premium hours, disruption)
= Lost profit
= Lost productivity costs (disruption)
= Lost overhead

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl guceo ;55 & 900 50 Lo 398 Ao ;58 31
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A Stages in analysis — Financial audits

O Depending on the nature of the claim,

% The damages analysis may also require a financial audit of the contractor

records to verify that actual costs are consistent with claimed costs.

v' This may also be required to verify equipment or home office

overhead costs that are not specifically tracked to the project.

The CM should be able to conduct this analysis, or if appropriate, the CV may recommend

that the owner engage a forensic accountant to evaluate the claim,

By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .cewl gilodl guceo ;53 & y90 50 U 390 Ao ;58 32
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A Stages in analysis — Settlement negotiations

1 CM has an important role in negotiations between the owner and the contractor.

O Ultimately, the owner has final say regarding settlements,

but the CM takes an active role and should provide the owner with

1. Detailed information

2. Realistic assessments of contractor

3. Owner entitlements for disputes and claims

By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .cewl gilodl guceo ;53 & 900 50 Lo 99 Jlao ;53 33
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A Stages in analysis — Settlement negotiations

a) Complete the analysis of each issue before commencing negotiations
b) Meet with the other parties to negotiate settlement of each issue
c) Use an independent mediator as appropriate to facilitate settlement

d) Draft and execute the appropriate settlement documents

By: Alavipour, PhD, PMP,CMIT  www.dralavipour.com .cewl gilodl guceo ;53 & y9m0 50 Led 398 Ao ,58 34
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A Stages in analysis — Settlement negotiations

O An owner may choose to have counsel involved or available during the construction

phase,

while others may not involve counsel until the post-construction phase after a

claim or lawsuit is filed.
% The CM should be prepared to discuss all aspects of the disputes and claims
with the owner’s counsel.

L The owner and its outside counsel may choose to engage outside experts in forensic

scheduling, accounting, and other technical matters.

* The CM needs to interface with those experts to discuss project details.

As the dispute moves through the resolution process, the CMs primary role in testifying

IS to present facts.
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A Stages in analysis — Formal dispute resolution

QO If negotiations are unsuccessful,

the contract may prescribe specific administrative remedies for the
resolution of disputes.
¢ Therefore, the contractor and owner may be required to enter
ADR, such as mediation, arbitration, or a dispute review board.
s The CM would likely be a key witness and provide support

to the owner during these proceedings.
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A Stages in analysis — Formal dispute resolution

a) Failed negotiation
b) Seek appropriate legal advice
c) ADR or litigation — ADR
a) Mediation
b) Dispute review board
c) Arbitration
d) Etc.
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A Sample of contractor’s claims events

O Many forms of contract

Include specific circumstances
that entitle the Contractor to

make a claim for additional

time and/or payment.
< FIDIC IS quite

comprehensive about this

and the conditions include
the following
circumstances under

which the Contractor

may make such a claim:

o=

——

Sub-Clause 1.9
Sub-Clause 2.1
Sub-Clause 4.7
Sub-Clause 4.12
Sub-Clause 4.24
Sub-Clause 7.4
Sub-Clause 8.4 (a)
Sub-Clause 8.4 (c)
Sub-Clause 8.4 (d)

Sub-Clause 8.4 ()

Sub-Clause B.5

Sub-Clause 10.3
Sub-Clause 13.7
Sub-Clause 13.8
Sub-Clause 16.1
Sub-Clause 174
Sub-Clause 19.4

Delayed Drawings or Instructions

Right of Access to the Site

Setting Out

Unforeseeable Physical Conditions

Fossils

Testing

Variations

Exceptionally Adverse Climatic Conditions
Unforeseeable shortages in the availability of per-
sonnel or Goods caused by epidemic or govern-
mental actions

Any delay, impediment or prevention caused by
or aftributable to the Employer, the Employer's
personnel, or the Employer’s other contraciors on
the Site

Delays Caused by Authorities

Interference with Tests on Completion
Adjustments for Changes in Legislation
Adjustments for Changes in Costs

Contractor's Entitlement to Suspend Work
Consequences of Employer’s Risks
Consequences of Force Majeure

By: Alavipour, PhD, PMP,CMIT ~ www.dralavipour.com .cewl gilodl guceo ;53 & 900 50 Lo 390 Jlao ;53 38



)

events in

(Post-Construct

Sample of contractor’s claims

O This table is prepared by Hosam

Elkmhawy — FIDIC Yellow book

By: Alavipour, PhD, PMP, CMIT

www.dralav

Time Management (Fidic Yellow Book)
Time Bar / days
‘j"s::;' Clause /Sub
Canse Clause Clavse /Sub Clanse Text T|14 84| 140
NO. Name
——
If the suspension under Sub-Clanse 8.8 [Suspension of Waork] has continued for more than 84
days, the Contractor may request the Engineer’s permission to proceed. If the Engineer does not
pive permission within 28 days sfter being requested to do so,
Prolnged = . . . ot
#11 Suspenslan the Contractor may, by giving notice to the Engineer, treat the suspension as an omission under B4
(Clause 13 [Variations and Adjustments] of the affected part of the Waorks. If the suspension
affects the whole of the Works, the Contractor may give notice of termination under Sub-Clause
16.2 [Termination by Contractor].
The Engineer shall, within 28 days after receiving the Contractor’s application:
() issue the Taking-Over Certificate to the Contractor, stating the date on which the Works or
Section were completed in accordance with the Contract, except for any minor outstanding work
and defects which will not substantially affect the use of the Works or Section for their intended
Taking  [purpose (gither until or whilst this work iz completed and these defects are remedied); or
101 over of the |(b] reject the application, giving reasons and specifying the work required to be done by the
Works and |Contractor to enable the Taking-Over Certificate to be issued. The Contractor shall then
Sections |complete this work before issuing a further notice under this Sub-Clause.
If the Engineer fails either to issue the Taking-Over Certificate or to reject the Contractor's
application within the period of 28 days, and if the Works or Section (as the case may be) are
substantially in accordance with the Contract, the Taking-Over Certificate shall be deemed to
have been issued on the last day of that period.
If the work of remedying of any defect or damage may affect the performance of the Works, the
ii% Further  |Engineer may require the repetition of any of the tests described in the Contract, including Tests
Tests (on Completion and/for Tests after Completion. The requirement shall be made by notice within
after the defect or damage is remedied.
The Engineer shall issue the Performance Certificate within 28 days after the latest of the expiry
11.9 Performanc |dates of the Defects Notification Periods, or as soon thereafter as the Contractor has supplied all
@ Cortificate | the Contractor's Documents and completed and tested all the Waorks, including remedying any
defects. A copy of the Performance Certificate shall be issued to the Employer.
If all these items have not been removed within 28 days after the Employer receives a copy of
1191 | Cearance the Performance Certificate, the Employer may sell or otherwise dispose of any remaining ltems.
ofSite  |The Employer shall be entitled to be paid the costs incurred in connection with, or attributable
to, such sale or disposal and restoring the Site.
The Contr rshall ensure that the guarantee is valid and e = until the advance
payment has been repaid, but its amount may be progre: ed by the amount repaid by
142 Advance [the Contractor as indicated in the Payment Certificates. If the terms of the guarantee specify its
Fayment |expiry date, and the advance payment has not been repaid by the date 28 days prior to the
expiry date, the Contractor shall extend the validity of the guarantee until the advance payment
Ihas been repaid.
Isucof |Noamount will be certified or paid until the Employer hag received and approved the
146 Intarim  |Performance Security. Thereafter, the Engineer shall, within 28 days after receiving a Statement
Payment land supporting documents, issue to the Employer an Interim Payment Certificate which shall
Certificates |crate the amount which the Engineer faify determines to be due, with supporting particulars.
'Within 28 days after receiving the Final Statement and written discharge in accordance with
Sub-Clause 14.11 [Application for Final Payment Certificate] and Sub-Clause 14.12 [Discharge],
isue of  |the Engineer shall issue, to the Employer, the Final Payment Certificate which shall state:
1423 l._‘;l:::“. If the Contractor has not applied for a Final Payment Certificate in accordance with Sub-Clause
certficare | 1411 [Application for Final Payment Certificate] and Sub-Clause 14.12 [Discharge], the Engineer
shall request the Contractor to do so. If the Contractor fails to submit an application within a
period of 28 days, the Engineer sh: sue the Final Payment Certificate for such amount as he
[fairly determines to be due.
Terminatio |, omply with a notice issued under Sub-Clause 7.5 [Rejection] or Sub-Clause 7.6 [Remedial
15.2 n by
Employer Work], within 28 days after receiving it
The Employer shall be entitled to terminate the Contract, at any time for the Employer's
'_':"'p!“-".:” convenience, by giving notice of such to the G . The ter shall take
155 h"“":"' "t Loffect 28 days after the later of the dates on which the Contractor receives this notice or the
Terminatio | Employer returns the Performance Security. The Employer shall not terminate the Contract
B under this Sub-Clause in order to execute the Works himself or to arrange for the Works to be
Jexecuted by another contractor.
Tntellectual
and (Whenever a Party does not give notice to the other Party of any claim within 28 days of
175 | Industrial [receiving the claim, the first Party shall be deemed to have waived any right to indemnity under
Property |this Sub-Clause.
Rights
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AC E T '-Unlv.:ss the Engineer, wit.hln 21 days after receiving a programme, gives notice to the Conmapr
eve n tS I n stating the extent to which it does not comply with the Contract, the Contractor shall proceed in

83  |Programme [accordance with the programme, subject to his other obligations under the Contract. The
Employver's Personnel shall be entitled to rely upon the programme when planning their

If the Tests on Completion are being unduly delayed by the Contractor, the Engineer may by

H H notice require the Contractor to carry out the Tests within 21 days after receiving the notice.
T I S ta e I S D re D a re v H O Sa rr The Contractor shall carry out the Tests on such day or days within that period as the Contractor
a3 Delayed  |may fix and of which he shall give notice to the Engineer,
Tests  |1f the Contractor fails to carry out the Tests on Completion within the period of 21 days, the
Employer's Personnel may proceed with the Tests at the risk and cost of the Contractor. The

E I k h F I D I C Y I I b k Testz on Completion shall then be deemed to have been carried out in the presence of the
l I l aWV e OW O O [Contractor and the results of the Tests shall be accepted as accurate.
the first instalment of the advance payment within 42 days after issuing the Letter of

14.7 Payment |Acceptance or within 21 days after receiving the documents in accordance with Sub-Clanse 4.2
[Performance Security] and Sub-Clavse 14.2 [Advance Payment], whichever is later;

'1-l the Engineer fails to certify in accordance with Sub-Clause 14.6 [Issue of Interim Payment

Contractor's Certificates] or the Employer fails to comply with Sub-Clause 2.4 [Employer’s Financial

164  |entidemient [Arrangements] or Sub-Clause 14.7 [Payment], the Contractor may, after giving not less than 21

to Suspend days' notice to the Employer, suspend work [or reduce the rate of work) unless and until the
work [Contractor has received the Payment Certificate, reasonable evidence or payment, as the case

hed in the notice,

Dates,
113 I'!:l:\::s;nd "Base Date” means the date 28 days prior to the latest date for submission of the Tender.
Completion
[ The Parties shall enter into a Contract Agreement within 28 days after the Contractor receives
the Letter of Acceptance, unless they agree otherwise, The Contract Agreement shall be based
16 n?':‘;:‘m upon the form annexed to the Particular Conditions. The Costs of stamp duties and similar
charges (If any) impoged by law In connection with entry into the Contract Agreement shall be
|borne by the Employer.
The Employer shall submit, within 28 days after receiving any request from the Contractor,
Employer’s |reasonable evidence that financial arrangements have been made and are being maintained
24 Financial |which will enzble the Employer to pay the Contract Price (s estimated at that time) in
Arrangeme laccordance with Clause 14 |[Contract Price and Payment). If the Employer intends to make any
o i rhung? to his financial arrangements, the Emplayer shall give notice to the Contractor
The Contractor shall deliverthe Performance Security to the Employer within 28 days after
@ the Letter of Acceptance, and shall send a copy to the Engineer. The Perdormance
Security shall be issued by an entity and from within a country (or ather
jurisdiction) approved by the Employer, and shall be in the form annexed to the Particular
(Conditions or in another form approved by the Employer.
i Performanc | The Contractor shall ensure that the Performance Security is valid and enforceable until the
eSecurity |Contractar has execated and completed the Warks and remedied any defects. If the terms of the
Performance Security specfy its expiry date, and theContractor has not become entitled to
receive the Performance Certificate by the date 28 days prior to the expiry date, the Contractor
shall extend the validity of the Performance Security until the Warks have been completed and
any defects have been
remedied.
—— |(hc Contractor shall give the Engineer not less than 28 days’ notice of the intended date of the
a4 ars of each Sul actor's work, and of the commencement of such work on the
Jsite.
Payment
for Plant
&1 and the wark on Plant or delivery of Plant and for Materials has been suspended for more than 28
o Materials in |days, and
Event of
Suspension
Propared B
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If the Contractor considers himself to be entitled to any extenslon of the Time for Completion
and/or any additional payment, under any Clause of these Conditions or otherwise in
[connection with the Contract, the Contractor shall give notice to the Engineer, describing the
event or circumstance giving rise to the claim. The natice shall be given as soon as practicable,
and not later than 28 days after the Contractor became aware, or should have become aware, of
., the event or circumstance.
Contractor's - - - - S = -

01 Claims |1 the Contractor fails to give notice of a claim within such period of 28 days, the Time for
Completion shall not be extended, the Contractor shall not be entitled to additional payment,
and the Employer shall be discharged from all liability in connection with the claim. Otherwise,
the following provisions of this Sub-Clause shall apply.
the Contractor shall send a final claim within 28 days after the end of the effects resulting from
the event er circumstance, or within such other period as may be proposed by the Contractor

ppol E dicated by a DAB in accordance with Sub-Clause 20.4 [Obtaining Dispute

. ;:‘L:‘; Adjudication Board's Decision]. The Parties shall jointly appointa DAB by the date 28 days after

Adfudicatio [ Party gives notice to the orlu:r Party of its intention to refer a dispute to a DAB in accordance
n Board [with Sub-Clause 20.4.
If either Party is dissatisfied with the DAR's decision, then either Party may, within 28 days after
receiving the dedsion, give notice to the other Party of its dissatisfaction. 1f the DAB fails to give
obtalning liy: decision within the period of B4 days (or as otherwise approved) after receiving such 24
204 A?::"l:“n reference or such payment, then elther Party may, within 28 days after this period has expired,
n Board’s |BLVEe notice to the other Party of its dissatisfaction.
pedsion  |If the DAB has given its decision as to a matter in dispute to both Parties, and no notice of
dissatizsfaction has been given by either Party within 28 days after it received the DAB's
decision, then the decision shall become final and binding upon both Parties.
failure by the Contractor to pay the Employer an amount due, as either agreed by the Contractor
lor determined under Sub-Clause 2.5 [Employer’s Claims]| or Clause 20 [Claims, Disputes and

a2 Performanc |Arbitration |, within 42 days after this agreement

esecurity |or determination,
failure by the Contractor to remedy a default within 42 days after receiving the Employer's
notice requiring the defavlt to be remedied, or
1f the Contract does not include a Schedule of Payments, the Contractor shall submit non-binding
estimates of the payments which he expects to become due during each quarterly period. The

144 sl‘,::::'::;' first estimate shall be submitted within 42 days after the Commencement Date, Revised

estimates shall be submitted at quarterly intervals, until the Taking-Over Certilicate has been
Jissued for the Works.
the Contracter does not receive the reasonable evidence within 42 days after giving notice
under Sub-Clause 16.1 [Contractor's Entitlement to Suspend Work] in respect of a failure to
Terminatlo |comply with Sub-Clause 2.4 [Employer's Financial Arrangements],
162 nby the Contractor does not receive the amount due under an Interim Interim Payment Certificate
Contractor lwithin 42 days after the expiry of the time stated in Sub-Clause 14.7 [Payment] within which
payment is to be made (except for deductions in accordance with Sub-Clause 25 [Employer's
faims]),
Within 42 days after the Contractor became aware (or should have become aware) of the event
or circumstance giving rise to the claim, or within such other period az may be proposed by the
[Contractor and approved by the Engineer, the Contractor shall send to the Engineer a fully
detailed claim which includes full supporting particulars of the basis of the claim and of the
of time and for additional payment claimed. If the event or circumstance giving rise to
- Contractor’s .
201 Claims  Jthe claim has a continuing effect:
Within 42 days after receiving a claim or any further particulars supporting a previous claim, or
within such other period as may be proposed by the Engineer and approved by the Contractor,
the Engi hall respand with app 1, or with disapproval and detailed comments. He may
also request any necessary further particulars, but shall nevertheless give his response on the
|principles of the claim within such time.
Fallure s lyhe parties fail to agree upon the appointment of a replacement person within 42 days after the
203 I;:;::e date on which the sole member or one of the three members declines to act or is unable to act as
Adjudicatio [ result of death, disability, resignation or
nBoard |termination of appointment,
"Ln", "En”, "Mn", ... are the current cost indices or reference prices for period "n”, expressed in
the relevant currency of payment, each of which is applicable to the relevant tabulated cost
Adjustment [element on the date 49 days prior to the last day of the period (to which the particular Payment
o s for Certificate relates); and
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Unless otherwise stated in the Particular Conditions, monthly progress reports shall be prepared
_ |by the Contractar and submitted to the Engineer in six copies. The first report shall cover the
421 Pnr:;:: period up to the end of the first calendar month following the Commencement Date. Reports
shall be submitted monthly thereafter, each within Zdays after the last day of the period to
which it relates.
Commence | The Engineer shall give the Contractor not less than Z days’ notice of the Commencement Date.
8.1 mentof  |Unless otherwizse stated in the Particular Coneit the Commer Date ghall be within
Warks after the Contractor receives the Letter of Acceptance.
If the execution of substantially all the Works in progress is :d fora period of
84 days by reason of Force Majeure of which notice has been given under Sub-Clause 19.2
Optional |y,1ice of Force Majeure], or for multiple periods which total more than 120 days due to the
19.6 I‘;:‘;’:&' same notified Force Majeure, then either Party may give to the other Party a notice of 84140
and Release |lermination of the Contract. In this event, the termination shall take effect 7 days after the
notice is given, and the Contractor shall proceed in accordance with Sub-Clause 16.3 [Cessation
Jof Work and Removal of Contractor’s Equipment .
The Contractor shall give to the Engineer not less than Z1 days’ notice of the date after which
gq |Comtractor's|the Contractor will be ro-«[y to carry out each of the Tests on Completion. Unless otherwise T
- Obligatlons |agreed, shall be carried out within 14 days after this date, on such day or
|days as the Enggne er shall instruct.
Taking | The Contractor may apply by notice to the Engineer for a Taking-Over Certificate not earlier than
104 | Overofthe 14 days before the Works will, in the Contractor’s opinion, be complete and ready for taking 14
Works and |over. If the Works are divided into Sections, the Contractor may similarly apply for a Taking-
Sections |over Centificite for each Section.
If the Contractor is prevented, for more than_14 days, from carrying out the Tests on Completion
by a cause for which the Employer is responsible, the Employer shall be deemed to have taken o
lover the Waorks or Section (as the case may be) on the date when the Tests on Completion would
- N Taat otherwise have been completed.
on The Engineer shall then issue a Taking-Over Certificate accordingly, and the Contractor shall
Completion | rry qut the Tests on Completion as soon as practicable, before the expiry date of the Defeds A
Notification Period. The Engineer shall require the Tests on Completion to be carried out by
piving 14 days’ notice and in ace : with the rel pr of the Contract.
[The Tests after Completion shall be carried out as soon as is reasonably practicable after the
Waerks or Section have been taken aver by the Employer. The Emplayer shall give to the
(Contractor 21 days’ notice of the date after which the Tests after Completion will be carried out. | |14
Procedure |Unless otherwise agreed, these Tests shall be carried out within 14 days after this date, on the
121 for Tests  |day or days determined by the Employer.
afor The Tests after Completion shall be carried out as soon as is reasonably practicable after the
Completion |y ks or Section have been taken aver by the Emplayer. The Emplayer shall give to the
Contractor 21 days’ notice of the date after which the Tests after Completion will be carried out. 14
Unless otherwise agreed, these Tests shall be carried out within 14 days after this date, on the
day or days determined by the Employer.
Terminatie |In any of these events or circumstances, the Employer may, upon giving 14 days’ notice to the
152 n by (Contractor, terminate the Contract and expel the Contractor from the Site. However, in the case 14
Employer |of sub-paragraph (¢) or (1), the Employer may by notice terminate the Contract immediately.
Terminatio |In any of these events or circumstances, the Contractor may, upon giving 14 days’ notice to the
162 nby Employer, terminate the Contract. However, in the case of sub-paragraph ([) or (g), the 14
Lontractor JContractor may by notice terminate the Contract immediately.
Il 2 Party is or will be prevented from performing any of its obligations under the Contract by
Notice of | Force Majeure, then it shall give notice to the other Party of the event or circumstances
192 Force constimiting the Force Majeure and shall specify the obligations, the performance of which is or 14
Mapeure  |will be prevented. The notice sh e given within 14 days alter the Party became aware, or
should have become aware, of the relevant event or drcumstance constituting Force Majeure.
4z |Performanc The Employer shall return the Performance Security to the Contractor within 21 days after
eSecurity |receiving a copy of the Performance Certificate.
s1¢ | Tramspert the Contractor shall give the Engineer not less than 21 days’ notice of the date on which any
- of Goods | Plant or a major item of other Goods will be delivered to the Site;
Unless otherwise stated in the Employer’s Requirements, each review period shall not exceed 21
days, calculated from the date on which the Engineer receivies a Contractor’s Document and the
pm— [Contractor's notice, This notice shall state that the Contractor’s Document is considered ready,
52 Documents both for review (and app . if 20 specified) in l with thig Sub-Clanse and for use.
The notice shall also state that the Contractor’s Document complies with the Contract, or the
extent to which it
does not comply.
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Changes In 11§ the Contractor fails to complete the Works within the Time for Completion, adjustment of
st |orices thereafter shall be made using either (i) each index or price applicable on the date 49 days
prior to the expiry of the Time for Completion of the Works, or (i) the current index or price:
whichever is more favourable to the Employer.
the amount certified in each Interim Payment Certificate within 56 days after the Engineer
receives the Statement and supporting documents; and
14.7 Payment e = — — - -
the amount certified in the Final Payment Certificate within 26 days after the Employer receives
this Payment Certificate.
":ﬂ“:'::‘::‘:“ ‘Within 56 days after receiving the Performance Certificate, the Contractor shall submit, to the
1411 Payment Engineer, six copies of a draft final statement with supporting decuments showing in detail ina
Cortifl form approved by the Engineer:
e T":';:m" the Engineer fails, within 56 days after receiving a Statement and supporting documents, to
Contracor |/S50€ the relevant Payment Certificate,
statement | Within 4 days after receiving the Taking-Over Certificate for the Works, the Contractor shall
14.1 at submit to the Engineer six copies of a Statement at completion with supporting documents, in 84
Completion |accordance with Sub-Clause 14.3 [Application for Interim Payment Certificates), showing:
Obtaining | WIthin B4 days after receiving such reference or the advance payment referred to in Clanse 6 of
pispute  |Appendix = General Conditions of Dispute Adjudication Agreement, whichever date is later, or
204 | Adjudicatio [within such other period ag may be proposed by the DAB and approved by both Parties, the DAB 84
nBoard's |shall give its decision, which shall be reasoned and shall state that it is given under this Sub-
Decision | epee
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Sub- Entitlement
Event Summary
Clause EOT Cost Profit

Error in Employer's Requirements an experienced

1.9 |Contractor would not have discovered before v v v
Tender

1.13 |Employer delay in obtaining permit J 4

7.1 |Delayed Access to the Site " v "
Instruction for unforeseeable extra cooperation with

4.6 P v v v
others
Error in setting-out data an experienced contractor

4.7 € -XP v v v
could not reasonably have discovered such error

412 |Unforeseeable physical conditions at Site v v X

4.15 |Changes to an access route 4 X
Fossils, coins, articles of value or antiquity, and

4.24 |structures and other remains or items of geological or v v X
archaeological interest found on the Site

7.4 |Delay in tests due to Engineer/Employer ¥y v

7.6 |Remedial work prior to Taking-Over due to Employer v v v
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(a) Variations,

(b) a cause of delay giving an entitlement to EOT

(c) exceptionally adverse climatic conditions,

(d) Unforeseeable shortages in the availability of
personnel or Goods caused by

epidemic or governmental actions, or

(e) any delay, impediment or prevention caused by or
attributable to the Employer,

the Employer’'s Personnel, or the Employer's other
contractors on the Site.

5.4

Delays Caused by Authorities:

(a) the Contractor has diligently followed the
procedures laid down by the relevant

8.5 |[legally constituted public authorities in the Country, v X X
(b) these authorities delay or disrupt the Contractor's
work, and

(c) the delay or disruption was Unforeseeable
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2.90 Suspension instructed by Employer unless Contractor v v X
default
Employer taking over and/or using a part of the

10.2 |Works, other than such use as is specified in the v v v
Contract or agreed by the Contractor

10.3 |Delay in carrying out the Tests on Completion v v

11.7 |Delayed access after Taking-Over X v 4

11.8 |5earch for defects not Contractor's fault X v w4

12.2 |Delay in Tests after Completion X v
Delay in access to remedy failure to pass Tests after

12.4 v Y g X v v
Completion
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Engineer requests a proposal, prior to instructing a v +value
13.3 |Variation. X v Engineering
if applicable

Changes in the Laws of the Country (including the
introduction of new Laws and the repeal or

modification of existing Laws) or in the judicial or
13.7 |official governmental interpretation of such Laws, v v X
made after the Base Date, which affect the Contractor
in the performance of obligations under the Contract.

the Contractor shall be entitled to receive

financing charges compounded monthly

14.8 |Delayed payment on the amount unpaid during the period

of delay
16.1 |Suspending work [or reducing the rate of work) v ol v
16.2 |Right to terminate occurred by Employer v v v
16.3 & |Works instructed after termination
196 X v v
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(a) return the Performance Security to the
Contractor,

(b) pay the Contractor in accordance with
Sub-Clause 19.6 [Optional Termination,
Payment and Release], and

16.4 |Termination for Employer's default (c) pay to the Contractor the amount of
any loss of profit or other loss or damage
sustained by the Contractor as a result of
this termination.

Rectify loss/damage to Works due to Employer's Risks
listed in Sub-Clause 17.3

If the Contractor is prevented from performing any of
19.4 |his obligations under the Contract by Force Majeure v v X
pursuant to Sub-clause 19.1

17.4
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O An owner will also consult with the CM regarding claims against the contractors.

U The CM should be prepared to advise the owner as to the potential claims that may

be declared by the contractor.

L The CM should confirm that contractual notice provisions are adhered to

if the owner is asserting claims against a contractor for
¢ Liquidated damages
% Inspection and repair of non-conforming
¢+ Contract work performed by the owner, or

¢ Other categories
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$ Assessment of liquidated damages

O A stipulated amount of liquidated damages,

are typically incorporated into contracts to account for owner costs

resulting from late completion of a project.
O If the CM and owner believe that the contractor is responsible for delays,
they should provide notice to the contractor of potential assessment of

liquidated damages.

O In assessing liquidated damages in the post-construction phase,

CM should provide a complete delay analysis justifying the assessment.
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U The CM should evaluate the potential cost of

1.
2.
3.
4.

Incomplete punch-Ilist work,
Non-conforming work,
Liquidated damages, or

Other delay costs

O The CM should recommend an adequate amount to be withheld,

to protect the owner’s interests for these potential claims against the

contractor.
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$ Performance and payment bond claims

0 To the extent that the owner has claims against the contractor for non-conforming

work or delays,

CM should advise the owner regarding performance bond requirements and

the need to notify the contractor’s surety.

The CM’s involvement may also be critical if a surety is attempting to resolve

payment bond claims from the contractor’s subcontractors or suppliers.
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$ How to write an attorney’s analysis?

The IRAC Formula

IRAC (Issue. Rule. Analysis. and Conclusion) forms the fundamental building blocks of legal
analysis. It is the process by which all lawyers think about any legal problem. The beauty of
IRAC is that it allows you to reduce the complexities of the law to a simple equation.

ISSUE -=> What facts and circumstances brought these parties to court?
RULE -=> What 1s the governing law for the 1ssue?
ANATLYSIS -> Does the rule apply to these unique facts?

CONCLUSION  -= How does the court's holding modify the rule of law?

[ We will teach this in an Advanced Level (Consulting Level)! ]
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A How to write an attorney’s analysis?

12- How to Write attorney s analysis
(Refer to article in this folder)

1. Write all issues
- What facts and circumstances brought these parties to court?
& skonts i p3 s 029l ol a1 fndle a8 WMSae g o Wlaw plad e -
2. Alternatives (just for ethical issues)
St adoye nl g aily andls spag e e Wle el ethic 4y bgye clegbgs 4 o3)l50 50 -
£2,lge 0 = ias Voo lel o a5 ISSUE Lo gl sl anloe Vol 5 0nl 7 e Tules lg8 s asg

.....

3. Write rules
- What is the governing law for the issue?
JJPEJLJAQJLQ_Z;JL:GJ.;L%\EJL@JJJJJ“ﬁLMﬁngﬁU:_EF -
4. Analysis
4.1.Analysis for ethical issues
arligirules a; amg LY ol jo 1SSUE L& 2l ¥ o led o sul #,lae cle alternatives ., -
P F}Lﬂ O3 e 1ssue R £|f ¥ a_JLq-Ja_J:u sl
4.2.Analysis for other issues
a5zl 5 1SSU€ o gl Yo lad o sod antgrules wam LY o)let o sal 7 dnsisSUE 2y -

o dmmTi et o b el oSle il8 0l s ales ol LT
5. Conclusion
5.1.Conclusion for ethical 1ssues
oslo ;o el plal 5JUT 4y amgi LISSUE Lo (oln ¥ oo led o sal 7 ,as alternatives 1 S ol -
.
5.2.Conclusion for other issues
Vo leds ;0 1SSUES i gl FLY 250 ,0 ool plowl 5UT 45 4z L position olsel 5 lgd azsi -
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{EM] Final Conclusion

Construction managers are key to managing and resolving potential disputes and claims

on programs and projects.

While disputes and claims can threaten successful project delivery, they can also impact

capital planning for future projects as well

Individuals and firms practicing and rendering construction management services should

be knowledgeable and experienced in the technical disciplines and management areas.
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