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Founder and CEO of Alavipour Construction Engineering and Management Institute (ACEMI)
PhD in Construction Engineering and Management (lllinois Tech)
CMAA Authorized Trainer

Former Research Assistant (Professor David Arditi)

Former Teaching Assistant (Professor Raymond Lemming)
Former Research Associates of Construction Management Association of America (CMAA)

Former Research Associates of Management Practices in Construction Industry (MPIC) of American
Society of Civil Engineers (ASCE)

Project Management Professional (PMP)

Construction Manager in Training (CMIT)

Author of 18t Construction Management Standard (Written in Farsi)

Translation of 2" SCL Delay and Disruption Protocol (Translated in Farsi)
Outstanding Reviewers selected by the editor of COENG (ASCE) Journal (2021)

Outstanding Reviewers selected by the editor of Journal of Procurement for 2022 (ASCE) Journal
(2021)

The member of International Construction Law Conference Committee (2020 & 2022)

The referee of 1st National Construction Law Competition (2022)

ecturer of many conferences internationally

esearcher, Reviewer of international publications, Instructor and Consultant for more than 15 years
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CMAA Authorized Trainers

A CMAA Trainer has successfully completed the Train the Trainer course and is authorized to
teach CMAA's Body of Knowledge, which focuses on the core competencies of construction
management, for CMAA or a CMAA license agreement holder. CMAA Trainers are proficient in
instructing all levels of learners, from those seeking basic and fundamental CM skills to
experienced professionals. CMAA Trainers can also assist with effective preparation for the

Education & Training
Courses & Training

Live Webinars

Certified Construction Manager (CCM) exam and the Professional Construction Management elearning
(PCM) Course.
Calendar
Name Organization City State Emerging Leaders Program (ELP)
M. Hosney Abdelgelil AECOM Houston TX
Cavid Ahern, CCM Orange County Public Works Santa Ana CA
lumoke Akin-Taylor San Francisco Department of Public Works San Francisco CA

Alavipour Construction Engineering and Management

S. M. Reza Alavipour, Ph.D., CMIT [Institute {ACEMI) Tehran Iran
MoHammeaAjquorl, CCM Hill International, Inc. Hawverhill MA
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Kimberly Armstrong Naval Facilities Engineering Systems Command NAVFAC  |Washington DC 3
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CMAA Trainer

Issued by CMAA

A CMAA Trainer has successfully completed the Train the Trainer course and is authorized to
teach CMAA's Body of Knowledge, which focuses on the core competencies of construction

management, for CMAA or a CMAA license agreement holder. CMAA Trainers are proficient in

instructing all levels of learners, from those seeking basic and fundamental CM skills to
experienced professionals. CMAA Trainers can also assist with effective preparation for the
Certified Construction Manager (CCM) exam.

Learn more
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‘{EM] What we will learn?

U

The Rule of Law — In Depth

Rule — What s the [aw?
Taxonomy of Rules

Form and Function of Rules
Extracting the Rule

IRAC (Issue — Rule — Analysis — Conclusion)
Issue Spotting - The First Step
The IRAC Triad

Analysis - The Art of Lawyering
Conclusion - Take a Position

The Four Types of Analytical Tests
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IRAC Examples (Practical Construction Applications)
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A The Rule of Law: The Starting Point of Legal Reasoning

U Legal reasoning always begins with the rule of law

U No legal analysis is possible without first understanding what the law
requires
U Rules provide the framework within
1. which issues are identified and

2. arguments are developed

U Note:
Even the most sophisticated analysis collapses

if the underlying rule is misunderstood or misstated.

[ Why the Rule of Law Matters? J

13
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A Why the Rule of Law Matters?

 The rule defines:

* What facts are legally relevant

«» Which issues must be addressed

«» How outcomes are evaluated

* Issue spotting and analysis are rule-driven processes

Without a clear rule,

legal reasoning becomes descriptive rather than analytical

[ A Common Misconception About Legal Rules J

14
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A A Common Misconception About Legal Rules

O Law experts often emphasize:

1. Issue spotting
2. Depth of analysis
U As a result, practitioners may underestimate the importance of mastering
the rule itself
“ Reality:
v Effective issue spotting and analysis are impossible without
understanding the rule
O Key Point:
Knowing the rule verbatim is not enough—

but not knowing it is fatal.

Understanding vs. Memorizing the Rule }

15
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A Understanding vs. Memorizing the Rule

U Legal competence does NOT require rote memorization

U Legal competence DOES require:
1. Understanding the structure of the rule
2. Knowing its elements and conditions

3. Recognizing its limitations and exceptions

The goal is functional understanding,

not mechanical recall

[ Extracting the Rule of Law ]

16
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‘A Extracting the Rule of Law

U Law students and practitioners must learn to:

1. Identify the rule embedded in judicial decisions

2. Separate the rule from facts and procedural history

U Best practice:
% Extract the rule from every case you read

% Do not rely solely on summaries or outlines

[ See Example ]

17
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A Extracting the Rule of Law — Example

U Imagine an arbitral award concerning delays on a large oil and gas EPC

project.

0 The award contains hundreds of pages of correspondence, schedules,

progress reports, meeting minutes, and witness statements.

Two different approaches can be taken when analyzing the decision.

18
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A Extracting the Rule of Law — Example

O Approach 1: Describing the Facts

* Adescriptive approach simply recounts what happened:
v" The Employer failed to provide timely access to the construction site.
v" The Contractor submitted several notices regarding the delay.
v" Numerous coordination meetings were held to resolve the problem.

v' The project completion date was ultimately delayed.

Although this summary accurately describes the events, it is not yet legal

analysis.

It merely tells the story without identifying the legal principle governing those

facts.

19
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A Extracting the Rule of Law — Example

O Approach 2: Extracting the Legal Rule

% Aprofessional legal analyst goes beyond the narrative and

identifies the governing legal rule embedded within the decision.

¢ The rule can be expressed as follows:
If the Employer prevents the Contractor from accessing the work area,
and
that interference causes delay to the critical path of the project,

then the Contractor is entitled to an Extension of Time (EOT).

[ What Happens When Rule Extracted? }

20
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A Extracting the Rule of Law — Example

*»» Once the rule has been extracted,

every project fact can be evaluated against its legal elements,

allowing the analyst to determine whether the Contractor's

entitlement has been established.

[ Restating the Rule ]

21
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‘A Restating the Rule

U Restating the rule means:

** Rewriting the rule in clear, structured language

% Removing unnecessary narrative or case-specific wording

U Benefits of restating the rule:

“ Makes analysis clearer and more systematic

% Facilitates outlining and structured argumentation

“* Prepares the rule for application in IRAC analysis

[ See Example J

22
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A Restating the Rule — Example

U Assume that a construction contract for a high-rise building contains the

following clause:
* "The Employer shall provide the Contractor with adequate access to the
project site.
s If the Contractor's construction activities are delayed because such
access is not provided, the Contractor shall be entitled to claim an
Extension of Time (EOT) together with reimbursement of the additional

costs arising from the delay."

At first glance, the clause appears clear and straightforward.

However, for legal analysis, its structure is still not sufficiently explicit.

23
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A Restating the Rule — Example

U Approach 1 — Applying the Contract Clause
* In the first approach, the analyst simply relies on the contractual
wording and presents a general conclusion:
"Because the Employer failed to provide adequate access to the project
site, and that failure delayed the Contractor's work, the Contractor is
entitled to both an Extension of Time and compensation for additional
costs."
s Although this statement may initially appear persuasive, several
important legal questions remain unanswered:
% Is the mere lack of access sufficient to establish entitiement?
* Must the Contractor also prove that the delay affected the project
schedule or the critical path?
* Whattype of delay is contemplated by the contract?
* How should the causal relationship between restricted access and
project delay be established?

24
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A Restating the Rule — Example

O Approach 2 — Rewriting the Rule into a Structured Legal Rule
% A professional legal analyst first restructures the contractual provision into
its individual legal elements.

«* The rewritten rule becomes:
v IF

the Employer failed to provide adequate access to the project
site;

v AND
that failure caused delay to activities located on the project's
critical path;

v THEN
the Contractor is entitled to an Extension of Time (EOT);

v AND
reimbursement of the additional costs resulting from that delay.

Why Restating the Rule is Critical for Legal Analysis? ]
By: Alavipour, PhD, PMP, CMIT wWww.dralavipour.com el gled guw 353 &yguo 30 Lo 399 ko 573
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‘A Why Restating the Rule is Critical for Legal Analysis?

O Awell-restated rule:

«» Clarifies the legal test

** Reveals each element that must be analyzed

** Prevents incomplete or unfocused analysis

O Poorly stated rules lead to:
* Vague reasoning
% Missed elements

% Weak legal conclusions

{ Learning the Skill the Right Way ]

26
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A Learning the Skill the Right Way

U The “easy” method:

* Use commercial outlines to look up the rule
U The correct learning method:

«» Extract the rule directly from cases

% Analyze judicial language and reasoning

d Commercial outlines should be used:

“ As supplements, not substitutes

“ Only when difficulty arises in extracting the rule

[ Practical Implication for Legal Professionals J

27
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‘A Practical Implication for Legal Professionals

U Lawyers, contract managers, and claims professionals must:

«»» Extract rules from contracts, statutes, and case law

* Restate them in a form suitable for legal analysis

O This skill is essential for:
s Claims preparation
s Contract interpretation

¢ Dispute resolution and arbitration submissions

{ Rule: What is the Law? ]

28
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‘{EM] Rule: What is the Law?

U In legal reasoning, the statement

“The issue is covered by a rule of law”
is the foundation of analysis
U The rule is the law that governs the issue

* Without identifying the correct rule,

legal analysis cannot begin

{ What is a Rule of Law? ]

30
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‘{EM] Rule: What Is the Law?

U Arule of law is a legal standard that:

«» Governs conduct
“ Defines rights and obligations

* Determines legal consequences

{ See Example J

31
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A Rule: What Is the Law? — Example

U In a power plant construction project,

the Contractor claims that the Employer's late handover of the project
site disrupted the planned construction schedule and delayed
critical activities.
“ The legal analysis begins by asking a fundamental question:
What is the legal rule governing the Employer's liability for

delayed site possession?

32
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‘{EM] Rule: What Is the Law?

U The governing rule may be expressed as follows:

If the Employer fails to provide timely access to the project site, and

that failure causes disruption or delay to the Contractor's planned

construction activities,

then the Contractor is entitled to an Extension of Time (EOT) under the

contract.

33
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‘{EM] Rule: What Is the Law?

U Rules may originate from:

1. Common law (developed by courts)

2. Statutory law (enacted by the legislature)

Legal rules can be classified into three primary categories

{ Sources of Legal Rules ]

34
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A The Three Main Types of Legal Rules

1. Common Law: Judge-made law based on principles of justice and industry

practice

2. Statutory Law: Laws enacted by legislature; often influenced by industry

standards

3. Constitutional Law: Fundamental rules; rarely project-specific but can

Impact contracts

36
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A The Three Main Types of Legal Rules

O In construction projects, most disputes rely on common law principles for

contracts, delays, and claims

U Each type has:
s Addifferent source
% Adifferent method of development

% Adifferent role in legal reasoning

[ Common Law J

37
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}{EM] Common Law

U Developed by courts over time

+» Based on:
1. Principles of justice and equity
2. Social morals and ethical standards

L Often referred to as judge-made law

O Evolves through judicial decisions

{ Characteristics of Common Law J

38
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{EM] Characteristics of Common Law

L Derived from prior court decisions (precedent)

O Incremental and adaptive

U Highly dependent on factual context

U The rule often appears as:

1. A set of definitions

2. Legal standards refined through cases

{ Common Law in Construction J

39
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‘{EM] Common Law in Construction — Example

O Grew from construction disputes during the 19th-century industrial

expansion.

U Courts developed rules on delays, variations, payments, and damages.

O Standard contracts (e.g., FIDIC) accelerated the development of judicial

principles.

[ See Example J
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‘{EM] Common Law in Construction — Example

U Today, construction common law is largely built on judicial precedents
interpreting construction contracts.
A contractor's work is delayed because the employer repeatedly denies
access to the construction site.

Although the contract does not expressly address this situation, courts
establish the Prevention Principle through case law:
“An employer cannot rely on contractual completion dates when
its own actions have prevented the contractor from completing the

work on time.”

This judge-made principle has become a fundamental rule applied in many

construction disputes involving Extension of Time (EOT) and delay claims.

' Applying Common Law Rules in Construction Projects ]

41
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A Applying Common Law Rules in Projects

0 Acommon law rule applies if project facts fit the judicially defined elements

% Legal analysis requires comparing:

Project facts — Legal definitions

U Dominates:
% Contract disputes in construction projects

% Case-based reasoning for delays, claims, and damages

[ See Example J
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A Applying Common Law Rules in Projects — Example

O Project Facts
% The employer delivered the construction site 45 days late.
The delayed handover prevented foundation works from starting on
schedule.
s The contractor submitted timely notices and updated the project
schedule.
0 Common Law Rule
A contractor is entitled to an Extension of Time (EOT) if:
v the delay was caused by the employer;
v' the delay affected the critical path; and
v' the contractor complied with contractual notice requirements.
U Legal Analysis
% Compare the project facts with the legal elements:
v' Employer-caused delay
v' Critical path affected

v Proper notice given

L)

K/
000

What About Civil Law? }
By: Alavipour, PhD, PMP, CMIT wWww.dralavipour.com el gled guw 353 &yguo 30 Lo 399 ko 573

43




il Caxiwo (Mol w059y 30 (g1ady>  Sods Julxi g )

‘A Civil Law?
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‘A Civil Law — Example

L Assume a dispute arises over the Contractor's entittement to an Extension of
Time (EOT).

/7

< Common Law System

v' The court first examines the contract and any applicable statutes.

v It also considers judicial precedents (case law) interpreting similar
contractual provisions or legal principles.

v' Decisions of higher courts are generally binding, and judicial

precedent plays a significant role in resolving the dispute.
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‘A Civil Law — Example

L Assume a dispute arises over the Contractor's entittement to an Extension of

Time (EOT).

s Civil Law System
v' The court first examines the contract and the applicable statutory
provisions (such as the civil code and construction legislation).
v If the contract or the applicable legislation provides a clear answer,
those provisions govern the dispute.
v" Previous court decisions may be considered for guidance, but they

are generally not binding.

[ Restatements of the Law }
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‘{EM] Restatements of the Law

Restatements are authoritative legal treatises published by the American Law

Institute (ALI).

s They summarize and organize common law principles developed

through judicial decisions, but they are not binding law.

U Legal scholars organize common law into Restatements

U Purpose of Restatements:
% Clarify and summarize judicial rules

% Promote consistency across jurisdictions

U Restatements are:
% Persuasive authority

% Not binding law

See Example }
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A Restatements of the Law — Example

U During a tunnel construction project, the contractor encounters unexpected

rock conditions that significantly increase construction costs.

U The contract does not clearly address this situation.

U To interpret the parties' rights and obligations, the arbitrator refers to the
Restatement (Second) of Contracts for general principles on contract
interpretation and fairness.

U The Restatement helps guide the analysis, but the final decision is based on

the governing law and the contract.
“ Key Point:
The Restatement provides guidance when the law or contract is

unclear, but it is not binding authority.

Statutory Law }
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‘A Statutory Law

U Created by legislative bodies

% Congress or state legislatures

O Expressed in:
% Statutes

«» Codes

0 Often influenced by:
% Policy objectives

% Special interest groups

[ Statutory Law in Construction J
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‘A Statutory Law in Construction

U Created by legislatures (federal or state)

% Expressed as:
Statutes, building codes, safety laws
% Influenced by:
v Policy objectives
v Industry regulations or interest groups

Example: Prompt Payment Acts for contractors

[ Model Codes and Uniform Statutes J
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‘{EM] Model Codes and Uniform Statutes

O Examples:

* Uniform Commercial Code (UCC): applies to construction supply
contracts

% Model Penal Code (MPC): adopted and amended by states

U Purpose:

% Promote legal consistency across jurisdictions

O States may:
* Adopt model codes

% Amend them to align with local common law traditions

{ Characteristics of Statutory Law in Projects J
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A Characteristics of Statutory Law in Projects

O Structured and formal compared to common law

U Interpretation often needed due to:
*» Broad provisions

% Ambiguous language

O Courts interpret and fill gaps in project disputes

[ See Example J
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A Characteristics of Statutory Law in Projects

0 A state Prompt Payment Act requires owners to pay contractors within a

“reasonable time.”
% The statute does not define what is “reasonable.”
v When a payment dispute arises, the court interprets the statute by

considering the contract terms, industry practice, and the facts of the

project.
Key Point:
Even statutory rules often require judicial interpretation before

they can be applied to a construction dispute.

[ Constitutional Law }
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‘{EM] Constitutional Law

 Derived from the Constitution

U Interpreted by:

% Supreme Court
U Establishes:
* Fundamental rights

% Limits on governmental power

U Supreme law of the legal system

[ Characteristics of Constitutional Law J
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{EM] Characteristics of Constitutional Law

U Highest legal authority

L Overrides:
¢+ Statutes

«» Common law
U Interpretation often:
«» Broad

“ Policy-driven

O Less frequent in routine contract disputes
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‘{EM] Rules Are Not Monolithic

U Legal rules are composed of multiple components

O Arule only applies when all required components are satisfied

U Legal reasoning requires breaking the rule down into:

1. Elements
2. Conditions

3. Exceptions

{ Elements of a Rule ]
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‘{EM] Elements of a Rule

Elements are the legal requirements that must be proven

O Ask:

* What facts must exist for the rule to apply?

% What must a party demonstrate to satisfy the rule?
U Each element must be:

1. ldentified

2. Analyzed

3. Supported by facts

{ Applying Rule Elements to Legal Issues ]
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‘A Applying Rule Elements to Legal Issues

U Legal analysis matches:

+» Facts of the case — Elements of the rule

O If even one element is missing:

¢ The rule does not apply

U This element-by-element approach prevents:
% Overgeneralization

s Unsupported conclusions

{ Exceptions to the Rule ]
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‘A Exceptions to the Rule

U Most legal rules include exceptions

L Exceptions may:
 Limit the scope of the rule

% Override the rule under specific conditions

O Proper legal reasoning requires asking:

¢ Does an exception apply to these facts?

{ Public Policy and Social Considerations ]
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‘A Public Policy and Social Considerations

U Legal rules are shaped by public policy

O Ask:
* What societal goal does the rule serve?

* What behavior does it encourage or discourage?

U Policy considerations often guide:
1. Interpretation
2. Application

3. Judicial discretion

[ Legal Terminology: Speaking the Language of the Law J
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A Legal Terminology: Speaking the Language of the Law

U Legal rules are expressed through specialized terminology

U Precision in language is essential:

% Minor wording changes can alter legal meaning

U Understanding legal terms is necessary to:
s Extract the rule accurately
** Restate it correctly

“ Apply it effectively

[ A Common Trap for the Untrained Analyst J
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A A Common Trap for the Untrained Analyst

U Focusing only on:

s Outcomes
*» Conclusions
O Ignoring:
** Rule elements
*» Exceptions
 Authority
O This leads to:
% Superficial reasoning

“ Weak legal arguments
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Form and Function of Rules
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‘{EM] Form and Function of Rules

U Legal rules in construction law appear in:

1. Common law (court decisions)

2. Statutes

3. Contracts and standard forms
0 The form of a rule affects:

1. How itis drafted in contracts

2. How claims are analyzed

3. How disputes are resolved

Construction-related rules generally fall into three main forms
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[ The Three Forms of Legal Rules ]
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A The Three Forms of Legal Rules

1. Declarative Rules

2. Conditional Rules

3. Exception Rules

0 Understanding the form of a rule is essential for:
1. Identifying elements
2. Structuring legal analysis

3. Applying IRAC correctly

[ Declarative Rules J
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‘{EM] Declarative Rules

U Declarative rules state something that is always true

O They apply universally, without conditions

O Example from contract law:
All contracts require a bargain
O Construction example:
All construction contracts require mutual obligations

U There are no exceptions to the rule itself

The rule itself has no built-in conditions
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{EM] Declarative Rules and Their Converse

U Declarative rules have a logical converse

U Example:

* Rule: All construction contracts require mutual obligations

% Converse: If there are no mutual obligations, no construction contract

exists

Both statements are legally valid
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{ Declarative Rules as Bright-Line Rules J
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A Declarative Rules as Bright-Line Rules

L Declarative rules are also sometimes called bright-line rules.

O Theruleis a bright line because anyone can tell
1. where a rule holds true and

2. where it does not.

*

» For instance, most highways have a 65 mile an hour speed limit.

L)

*

» If you're caught over the limit, then you're on the wrong side of the

L)

bright line, and you lose.

Should be checked before dispute occurs!

Conditional Rules
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‘{EM] Conditional Rules

O Conditional rules, however, state that a rule applies only when a series of

conditions are

met or proven to be true.
U To follow our example:
* Abargain requires: -
1. an offer AND Delays Caused
2. acceptance AND Py Autherities
3. consideration. I

(a)  the Contractor has diligently followed the procedures laid down by the
relevant legally constituted public authorities or private utility entities in
the Country;

(b)  these authorities or entities delay or disrupt the Contractor's work;
and

(c)  the delay or disruption was Unforeseeable,

then this delay or disruption will be considered as a cause of delay under
sub-paragraph (b) of Sub-Clause 8.5 [Extension of Time for Completion).
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[ Conditional Rules and Logical Structure J
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A Conditional Rules and Logical Structure

L Conditional rules use logical connectors:
1. AND
2. OR

0 Example (delay claim):
% Contractor is entitled to time extension if:
1. Delay event occurred AND
2. Event was beyond contractor’s control AND
3. Proper notice was given

All elements must be met

{ Alternative Conditions (OR Rules) J
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A Alternative Conditions (OR Rules)

L Some construction rules operate using OR

0 Example:
% Owner breach occurs if: Proving any one condition is sufficient
v" Owner fails to pay OR

v" Owner prevents access to site

The Contractor shall be bound by each Variation instructed under Sub-Clause
13.3.1 [Vanation by Instruction], and shall execute the Variation with due
expedition and without delay, unless the Contractor promptly gives a Notice
to the Engineer stating (with detailed supporting particulars) that:

(a)  the varied work was Unforeseeable having regard to the scope and
nature of the Works described in the Specification;

(b)  the Contractor cannot readily obtain the Goods required for the
Variation; or

(c) it will adversely affect the Contractor's ability to comply with
Sub-Clause 4.8 [Health and Safety Obligations] and/or Sub-Clause
4 18 [Protection of the Environment].

Exception Rules Promptly after receiving this Notice, the Engineer shall respond by giving a
Notice to the Contractor cancelling, confirming or varying the instruction.
Any instruction so confirmed or varied shall be taken as an instruction under

By: Alavipour, PhD, PMP, CMIT Sub-Clause 13.3.1 [Variation by instruction).
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‘A Exception Rules

L Exception rules are just the flip side of condition rules.

% Instead of listing conditions in order for the rule to apply,

you list an exception to where a rule does not apply.

L Exception rules are used when
the list of conditions is so great
that it's easier to state the rule as a declarative rule
then tell judges when the rule doesn't apply —
l.e. the proposition holds true most of the

time except for some circumstances.
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‘{E‘ Exception Rules

In our previous discussion, we need a definition of consideration to satisfy

the third element of a bargain.
% Consideration is generally defined as either a promise or actual
performance.

However, consideration can't be a promise to make a qift.

v' The reason for this is that the person receiving the gift is
bound to give anything in return.

Consequently, you can't have a contract to give
someone a gift because there is no bargain.
However, there's an exception to the rule.
Here's how it works.
A promise to make a gift is not good consideration thus no contract is formed
UNLESS there is reliance on the promise.
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{ Exception to the Delay Rule J
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{EM] General Rule Example: Liquidated Damages

L General rule;

R/

» Contractor pays liquidated damages for delay

This applies automatically when completion is late

The rule is broad and straightforward

Exceptional Events

18.1
Exceptional Events

Mixed Rules in Construction Contracts

By: Alavipour, PhD, PMP, CMIT

“Exceptional Event” means an event or circumstance which:

(i)
(i

()

is beyond a Party's contral;

the Party could not reasonably have provided against before entering
into the Contract;

having arisen, such Party could not reasonably have avoided or
overcome; and

is not substantially attributable to the other Party.

An Exceptional Event may comprise but is not limited to any of the following
events or circumstances provided that conditions (i) to (iv) above are satisfied:

war, hostilities (whether war be declared or not), invasion, act of
foreign enemies;

rebellion, terrorism, revolution, insurrection, military or usurped power,
or civil war;

riot, commotion or disorder by persons other than the Contractor’s
Personnel and other employees of the Contractor and Subcontractors;
strike or lockout not solely involving the Contractor's Personnel and
other employees of the Contractor and Subcontractors;
encountering munitions of war, explosive materials, ionising radiation
or contamination by radio-activity, except as may be attributable
to the Contractor's use of such munitions, explosives, radiation or
radio-activity; or

natural catastrophes such as earthquake, tsunami, volcanic activity,
hurricane or typhoon.
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